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AT A GLANCE 
The subject of Law appears as a puzzling subject to an individual who finds courage to plunge 
into it. Through countless principles and numerous applications, law seeks to express society's 
norms, addressing the state of affairs by concerning itself with the affairs of the state. Scholarship 
is however attained when principles are put to profound thought, scholarly writing and practice, 
to make meaning out of the minutest of details. This compilation is an evidence of scholarship in 
Law. Covering a wide range of topics in International Law, Constitutional Law and Human Rights 
among others, the contributors have, by this one-of-a-kind publication, questioned topical issues 
and, in their positive endeavour, fashioned-out responses which yet, compels the reader's 
participation. Three words are apt to describe it in final applause- Thoughtful. Thorough. Timely. 
Elizabeth C. Nwarueze 
Chief Judge, Law Students Society 
 
Reading this amazing collection of intelligent legal work brings to me a diluted feeling, first of 
excitement that there is no limitation to what great minds can create, followed by the feeling that 
I should have put a little more effort in adding my quota too. The topics that were covered in this 
publication are contemporary issues in the legal atmosphere from right to self-determination to 
celebrity’s right of privacy, rape and so much more. I must commend the depth of hard work put 
into this publication by the Venimus team. Indeed, the future of the legal profession is bright. 
OPEYEMI Oluwaseun 
Immediate Past President, The Literary and Debating Society, 
University of Ibadan 
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FROM THE EDITORS 
As Julius Caesar proclaimed to the Roman Senate in 47 BC, UI Law Students in their final year 
have also earned the right to cry to the world: Veni Vidi Vici! We Came! We saw! We conquered! 
But not only that, through this publication, we are also ensuring to leave behind a legacy. The 
selected entries are not only remarkable in their areas of study and topicality, they are equally 
outstanding in their approach and technicality. It is a rare  honour indeed to be part of this historic 
sod-turning. 

-ADEBAJO Adekunle Adefisayo 
Graduating Class of 2017, Faculty of Law, UI. 

 
We came, we saw, we conquered and we leave fulfilled for we have become pioneers of a legacy 
that will outlive us. this compilation is one of very intelligent articles discussing relevant issues in 
law. this a must read for every lover of law. 
 

-AJAYI Iyinoluwa Kemi 
Graduating Class of 2017, Faculty of Law, UI. 

 
From the works of the various contributors, especially the students, I have seen emerging legal 
luminaries who have the zeal to expound the frontiers of law, make their own contributions, 
challenge existing status quo, proffer solutions to legal problems and make significant impact in 
the legal field. I have seen minds that are ready to contribute their quota to the ever developing 
field of law. 

-OYEKAN Oluwaseun Oyebimpe 
Graduating Class of 2017, Faculty of Law, UI 

 
This publication has severed the umbilical cord expressed by Babasanya Craig JSC, in showing 
that we cannot say outright that the standard of education is falling. The writing skills and styles 
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of the authors are fabulous. The level of the research is remarkable and in depth. I am of the view 
that it will be helpful to the legal minds immensely. 

JIMOH Mujib Akanni 
Graduating Class of 2017, Faculty of Law, UI. 
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THE BIRTH OF VENIMUS 2017: SELECTED LEGAL COMMENTARIES 
This e-journal started as a one-man vision. I thought of doing something which was extraordinary 
to celebrate my five years as a Law student in the Faculty of Law, University of Ibadan. On a 
second thought, it goes beyond celebrating five years as an undergraduate in the prestigious 
faculty, it transcends into the need to appreciate the Faculty that has drilled a lot into me in five 
years and has helped set my career in motion. The best way I could come up with considering 
available and unavailable resources was to initiate the publication of articles strictly by students, 
for students and of students. That is, articles written solely by students of the Faculty of Law and 
for students across the world. I saw it as a way to put to task various knowledge we have gathered 
in the course of our years. 
I shared this vision with three of my colleagues, who also happen to be my classmates and what 
started as the vision of one man became the vision of four men(two gentlemen and two gentlemen-
in-skirts). Truly, the Law Students’ Society, University of Ibadan has a frequent journal 
publication called The Lord Justice Journal but VENIMUS 2017: SELECTED LEGAL 
COMMENTARIES differs from it because, Venimus 2017 is a final year project by four finalists; 
it is the first of its kind but we hope that subsequent finalists may continue the publication and 
eventually take it to the next level of having it in hardcopy. 
The publication has been called Venimus, a Latin word meaning We came. This simply implies 
that we have not only passed through the Faculty of Law, University of Ibadan but the Faculty has 
passed through us and we are very well on our way to becoming scholars who would expound the 
frontiers of various legal topics. The publication is a product of contributions from different levels 
across the Faculty and including a contribution from an alumnus of the Faculty. 
I must say that I am grateful to my friends and colleagues who made this publication their vision 
too and made it a reality. They helped in selecting the works suitable for publication and editing 
the works submitted. To the editors of Venimus 2017- Ajayi Iyinoluwa, Jimoh Mujib and Adebajo 
Adekunle, I would like to thank you for your commitment, dedication and all the sacrifices you 
made to make this publication a reality. It has been a great honour working with you all and setting 
a legacy. 
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I sincerely appreciate Mr. Adejorin Abiona for writing the perfect Foreword for this publication. 
He has always been a great and amazing senior colleague and when he commended this project, I 
felt honoured. I am also indebted to Mr. Fadipe Sunday, who agreed to contribute to this 
publication through his article. You both have always been reliable and amazing to me.  
From the works of the various contributors, especially the students, I have seen emerging legal 
luminaries who have the zeal to expound the frontiers of law, make their own contributions, 
challenge existing status quo, proffer solutions to legal problems and make significant impact in 
the legal field. I have seen minds that are ready to contribute their quota to the ever developing 
field of law. I sincerely appreciate all the contributors who made this project a reality, in fact, you 
are the project because without you there would have been no publication. 
The publication covers different areas of law; Adeagbo Blessing examined the right to self-
determination in light of recent agitations in Nigeria; Alufa Temi James discussed the legal status 
of refugees and the principle of refoulement; Omileke Bolaji brought to limelight how children are 
the worst victims of war, whether international armed conflict or internal conflict; Banigo Charles 
considered the pioneer status incentive and the implications on Nigerian economy; Jimoh Mujib 
wrote on the confluence of the right to fair hearing and discipline in Nigerian universities; 
Aleshinloye Yemi evaluated the right to privacy of celebrities; Adenekan Victor wrote on charting 
the path for true federalism in Nigeria under the 1999 Constitution of Nigeria; Kola-Idowu 
Olatoyosi argued for the need for a victim centered criminal justice system and Fadipe Sunday 
wrote on what happens to be a novel area in Nigeria criminal law, the possibility of a woman 
raping a man under Nigerian law. 
The wealth of knowledge to be found in this publication is no doubt priceless and inestimable. In 
fact, luck is the man who lays his hands on this publication, luckier is the man who reads it and 
luckiest is the man who studies and meditates upon it. Once again, I appreciate the editors and 
contributors. We have proved through this publication that we are indeed students of the Faculty 
of Law, University of Ibadan. 

Oyekan Oluwaseun Oyebimpe 
December, 2017. 
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FOREWORD 
I am extremely delighted to write the foreword to this educative journal. The industry of the young 
minds involved in this publication is quite laudable and should be commended. I must also state 
that I am ecstatic to see fellow young people channel their energy towards this productive venture. 
VENIMUS 2017: SELECTED LEGAL COMMENTARIES is indeed a unique and outstanding 
Journal with well researched and excellently written articles that touch on diverse aspects of the 
Nigerian substantive law. Though written by young minds, the articles are deeply crafted and they 
exhibit nothing short of great intellectual strength.   
The articles in the journal are very rich as they cover diverse aspects of law ranging from 
Constitutional Law, International Law, Corporate and Commercial Law, Fundamental Rights to 
Criminal Law. Engaging topics are discussed and the role of law in moving our beloved nation 
forward was emphasized upon.     
With the display of strong writing skills, it can conveniently be said that a huge amount of time 
and energy was expended towards the production of this publication. It is evident that the 
contributors took extra efforts to thoroughly research on their chosen topics and carefully penned 
down the words to adequately convey knowledge to everyone who reads the Journal. 
The Editors carefully selected the articles that cover different interesting and vital areas of Law in 
Nigeria. I must commend them for the initiative and the quality of this publication as well. 
I, without any reservation, strongly recommend this journal for all persons, especially law students 
in Nigeria and across the world. I guarantee that everyone who reads this journal shall immensely 
benefit from the wealth of knowledge it carries, as I have also benefited. 
 
Adejorin David Abiona LL.B BL 
Associate, Tokunbo Orimobi LP   
Alumnus, Faculty of Law, UI. 
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1 
THE RIGHT TO SELF DETERMINATION AND RECENT AGITATIONS IN NIGERIA 

by Adeagbo Blessing O*.  
ABSTRACT 
On 15th January, 1970, the Nigerian President declared the end of the civil war with both sides 
counting their losses, it was clear that it was not a matter of who won as both sides suffered loss 
of lives and properties. The Nigerian civil war was a very bloody attempt to exercise an uncommon 
fundamental human right. This work shall examine the right to self-determination vis-à-vis the 
recent agitations for restructuring and secession in Nigeria. This would be done by considering 
the development of the right, its two sides and its implications. The objective of this work is to 
establish that although the right to self-determination is a third generation right, it is one that 
should be guaranteed, yet exercised with great caution. 
1.0.  INTRODUCTION 
Fundamental Human Rights are the basic rights that humans are generally entitled to. They are 
inherent rights of humans irrespective of their nationality, gender, origin, colour, sex, ability, 
language, religion, social or economic status; they are “the rights considered by most societies to 
belong automatically to everyone…”1 Human Rights are the freedoms, immunities and benefits 
that, according to modern values, all human beings should be able to claim as a matter of right in 
the society which they live.2 They are based on the principle of respect for the individual; with the 
fundamental assumption that each person is a moral and rational being who deserves to be treated 
with dignity. 
The origin of the recognition of the fundamental human rights can be traced to the United Nations 
Universal Declaration of Human Rights (1948). Human rights thinking ‐ especially since 1945 ‐ is 
based on the assumption that in essence, all human beings have a common core. According to 
Keith Suter: 

Human beings may be divided on gender lines, speak different languages, 
have different skin colours, and follow different religions. But 

                                                 
* FINAL YEAR LAW STUDENT, FACULTY OF LAW, UNIVERSITY OF IBADAN. 
1 Microsoft® Encarta® 2009. © 1993-2008 Microsoft Corporation. 
2 Black’s Law Dictionary. Ed. Bryan A. Garner.  9th ed., USA: West Publishing Co. 809. 
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fundamentally, there are great similarities and these similarities are 
manifested partly in the rights that all humans enjoy.3 

One of the third generation fundamental human rights, popularly called solidarity rights that 
cannot be exerted only by an individual but only collectively, is the right to self-determination, 
which is the subject matter of this discourse. 
The right to self-determination is the fundamental right of every person to freely decide their own 
political status and to pursue their own choice of economic, cultural and social development4. It is 
the right that a group of members of a society have to participate in their government and have a 
say in the growth of their society.  
2.0.  THE HISTORY AND EVOLUTION OF THE RIGHT TO SELF DETERMINATION 
Before 1945, the principle of self-determination came up after the First World War, then, the 
President of the United States of America, Woodrow Wilson described self-determination as “an 
imperative principle of action”.5 As a result of his opinion, he attempted to universalise this 
principle as used in post-war settlements by incorporating self-determination into the covenant of 
the League of Nations, however, his attempt failed.6 So, in that era, the principle could not obtain 
the status of a legal principle. According to Shaw, “in the ten years before the Second World War, 
there was relatively little practices regarding self-determination in international law”7.  
On the inception of the United Nations (UN), the Dumbarton Oaks Proposals which originally 
constituted the basis of the UN Charter did not contain any article referring to self-determination8, 
“it was not until the San Francisco consultations that the Soviet Union proposed an amendment 
which included in the text of [Article 1(2) and Article 55] the words ‘based on respect for the 
principle of equal rights and self- determination of peoples’”9.  Article 1(2), which is a part of the 

                                                 
3 Keith Suter, Progress In The International Protection Of Human Rights. Retrieved October 23, 2017 from 

www.GlobalDirectors.com. . 
4 Retrieved October 22, 2017 from http://thelawdictionary.org/self-determination/ . 
5 Henry J. Steiner and Philip Alston. (2000). International Human Rights in Context. New York: Oxford University 

Press. p.1252-1253. 
6 The proposal made by President Wilson was challenged by a ‘powerful opposition, not least among some of 

Wilson’s own advisors, and was defeated’ (Ibid.  p. 1254). 
7 Malcolm N. Shaw. (2003). International Law (5th ed.). Cambridge: Cambridge University Press, p.225. 
8 Burak Cop and Dogan Eymirlioglu. (2005). The Right to Self-determination in International Law towards the 40th 

anniversary of the adoption of ICCPR and ICESR. Perceptions, Journal of International Affairs, X:4.3. 
9 Heather A. Wilson. (1988) International Law and the Use of Force by National Liberation Movements. New York: 

Oxford University Press. p.58-59.  
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Chapter I dealing with the principles and purposes of the UN, refers to the concept of self-
determination while laying down one of the four purposes of the body. In addition, in the Article 
55, the self-determination of peoples is cited as a principle on which “peaceful and friendly 
relations among nations” are conceived to be based.10 At this stage, it can be stated that the manner 
in which the UN Charter conceived the right of self-determination was far from being directed to 
create a binding legal norm, but rather, it constituted the mere expression of a political principle. 
Another major development to the principle emerged with the United Nations General Assembly 
Resolution 1514; which was the Declaration on the Granting of Independence to Colonial 
Countries and Peoples11 adopted by the General Assembly (GA) in 1960. It stated that: 

All peoples have the right to self-determination; by virtue of that right they 
freely determine their political status and freely pursue their economic, 
social and cultural development.12  

The linkage of self- determination (which was conceived until 1960 as a political principle having 
a weak legal context) to the political status of peoples can be viewed as an important step towards 
its inclusion to the International Covenant on Civil and Political Rights (ICCPR) afterwards.13 The 
mention of the “economic, social and cultural development” of peoples can be seen as a sign of 
the inclusion of the right to self-determination to the Article 1 (common to ICCPR) of the 
International Covenant on Economic, Social and Cultural Rights (ICESCR) six years later.14 
Catellino points to the perception of self-determination by the Resolution which presents this norm 
as a fundamental human right. He said: 

One of the important results of the Declaration is that it included self-
determination as a fundamental human right, bringing it within the scope 
of the Universal Declaration of Human Rights 1948.15 

Self-determination assumed the status of a right with its inclusion in the common Article 1 of the 
ICCPR and ICESCR which states that: 

                                                 
10 Ibid p.59. 
11 United Nations General Assembly Resolution 1514 (XV). 
12 Shaw op.cit. 227. 
13 Burak Cop and Dogan Eymirlioglu. op.cit. p. 4. 
14 Ibid p. 5. 
15 Joshua Castellino. (2000). International Law and Self-Determination: The Interplay of the Politics of Territorial 

Possession with Formulations of Post-Colonial ‘National’ Identity. The Hague: Martinus Nijhoff Publishers, p.23. 
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All peoples have the right of self-determination. By virtue of that right they 
freely determine their political status and freely pursue their economic, 
social and cultural development. 

This inclusion of the right to self-determination to two multilateral covenants meant that from then 
on this right would enjoy a higher ranking in the hierarchy of legal norms.16 It is important to note 
that the terms used in the article do not restrict the right to only colonised or oppressed peoples but 
include all ‘peoples’. The right is not also restricted to the scope of a political or social right, rather, 
its scope extends to that of an economic, social and cultural right. 
3.0.  SELF-DETERMINATION IN A COLONIZED STATE 
The members of a colonised state are not in control of their own governance, they do not usually 
have a say in the political, social and cultural development of their state as there is another 
sovereign exercising control. The right to self-determination comes in here in form of 
decolonisation in a bid to remove the “illegitimate power”. Usually, several movements arise in a 
nationalistic manner to ensure that their right to self-determination is exercised and protected.  
After the decolonisation, the colonial power leaves and restores full sovereignty to the people in 
the territory. The people then have their own State with full control of their contemporary affairs, 
with a seat in the United Nations and all other attributes of a State in international law. Where the 
decolonised (independent) state exists peacefully, with its component parts working hand in hand, 
there usually is no need for any of the component parts of the State to talk about the right to self-
determination in its own right. However, if the State does not fully respect human rights or where 
a component is left out of the political and economic process, this may lead to a consideration of 
the right to self-determination of such component of the State, despite its independent nature. 
4.0.  SELF-DETERMINATION IN AN INDEPENDENT STATE 
The right to self-determination arises in an independent State where a section of the State is denied 
active participation in the governance of the State or deprived of necessary economic benefits. 
This usually occurs where, for instance, separate States (or entities) conquered by a colonial power 
were amalgamated into what the colonial powers frequently referred to as a "unitary" state -- a 
kind of forced marriage between the two or more formerly separate entities. The people of these 
entities usually have different languages, religions, beliefs, traditions and cultures. At the 
                                                 
16 Burak Cop and Dogan Eymirlioglu. op.cit p. 7. 
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termination of the colonial regime, the colonial power may simply turn over power to one of the 
groups and leave the other group or groups essentially entrapped into the new decolonised State. 
The entrapped group may resist this, and seek to restore its pre-colonial sovereignty.  
In another scenario, these different groups may decide to continue as a single State, but with an 
agreement that if it does not work out, then the component parts would go back to their pre-colonial 
status of independent units.  However, when a component part seeks to opt-out, the dominant 
power usually refuses. Also, there may be a situation where a small component part of a colonially-
created state agreed to continue the unitary State but with no particular "op-out" agreements 
signed. Rather, there were either verbal or negotiated, written agreements about how the rights of 
the smaller (or in some situations weaker) group would be protected in the combined State. 
However, when such group later begin to experience severe curtailments of their rights over a long 
period of time by the dominant group and may lose the ability to protect its rights by peaceful 
means, this may lead the group to seek the exercise of their right to self-determination.17  
           
5.0.  SELF-DETERMINATION AND THE NIGERIAN SITUATION  
Nigeria’s need for self-determination is rooted in its colonial history. In 1914, Britain merged the 
mainly Muslim Northern protectorate and predominantly Christian Southern one into a single 
nation comprising more than 250 distinct ethnics and language groups to form an amalgamated 
Nigeria. Flowing from its multi-ethnic nature and its mode of governance, there arose, shortly after 
independence, agitations for secession in the eastern part of the country. In 1966, few Igbo junior 
officers staged a coup against a Muslim-dominated government; the administration they installed 
was toppled six months later and tens of thousands of Igbos were massacred across Northern 
Nigeria. The following year, the southeast region declared independence and the ensuing war 
claimed between one million and three million lives before the secessionists’ defeat. 
Recently, a new leader, Nnamdi Kanu, came up and injected new life to the secessionist movement 
and through his newly-formed Indigenous People of Biafra (IPOB), continually called for the 
independence of the Southeastern states of Nigeria. IPOB argues that the mainly Christian Igbos 
have suffered discrimination and oppression since the secessionist war ended in 1970 and President 
                                                 
17 Retrieved  October 23, 2017 from http://www.guidetoaction.org/parker/selfdet.html . 
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Muhammadu Buhari, elected in 2015, has fueled that complaint by appointing Muslim 
Northerners, like himself, to top military and security posts. The agitations increased massively 
when the Nigerian President declared IPOB, a terrorist organisation and unleashed a military 
offensive in the region.18 
 It becomes necessary to ask if the southeastern members of the country have the right to self-
determination. If they do, how are they expected to exercise this right? What are the implications 
of such exercise? What should the reactions of the rest of the Nigerian State be, to these agitations? 
The explanations made in the earlier part of this work undoubtedly show that every part of a 
country has the right to self-determination; it is a fundamental human rights recognised by the 
United Nations. Due to the complaints of the IPOB, one can say they have enough reasons to opt 
for self-determination, however, before forging ahead, it is important to note that the concept of 
self-determination is a very powerful one. "No other concept is as powerful, visceral, emotional, 
and unruly; as steep in creating aspirations and hopes as self-determination." It evokes emotions, 
expectations and fears which often lead to conflict and bloodshed.19 It is important that the 
Nigerian populace look back and learn from the past, more often than not, the exercise of the right 
to self-determination leads to loss of lives and properties.  
6.0.  CONCLUSION 
The right to self-determination is a fundamental human right, flowing from two covenants of the 
United Nations. It is applicable in a situation where a society is colonised and its occupants desire 
to partake in their own governance. It also arises in an independent state where a section of such 
state has taken so much power that other component part(s) feel they are excluded from taking part 
in its governance and development. The right to self-determination is desirable and fundamental 
so it must be guaranteed and protected, however, it must also be exercised with great care and 
caution, after all, other peaceful means have been exhausted, for it is a very sensitive right which 
carries with it several undesirable consequences. 
 

                                                 
18 Retrieved October 23, 2017 from https://www.bloomberg.com/news/articles/2017-09-24/why-nigeria-is-facing 

secessionist-fervor-again-quicktake-q-a . 
19 Wolfgang Danspeckgruber. Retrieved 23rd October, 2017 from http://www.unpo.org/article/4957 . 
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2 
THE LEGAL STATUS OF REFUGEES VIS-A-VIS THE PRINCIPLE OF NON- 

REFOULEMENT 
by Temijuopelo James Alufa* 

ABSTRACT 
Since the end of World War II, the world has seen a massive spike in the number of refugees. It is 
a pressing international issue with the United Nations affirming it is stretched to its limit. Asylum 
systems are strained. There is a rise of States with limited resources, tightening their borders, 
returning refugees or closing their borders out rightly.  Thus, an examination of who a refugee is 
and the scope of his or her legal status as he moves across different States becomes imperative for 
the international community; hence, the purpose of this article.  
1.0. INTRODUCTION 
This article shall examine the category of persons that can attain refugee status based on certain 
factors and whether these factors are satisfactory. It shall also examine in detail the nature of the 
right of non-refoulement of refugees (i.e. the principle which prohibits countries from returning 
refugees back to areas of danger) and the limit to this right. In addition, it shall analyse various 
contemporary state practices like the United States’ travel ban in the light of the violation of the 
right of non-refoulement of refugees and whether these acts are justifiable.  
According to the United Nations High Commission for Refugees “UNHCR”, at the end of the 
year 2015, the total number of refugees reached 65.3 million and in a recent report by the UNHCR, 
it stated that about one percent of the earth’s population is either “an asylum-seeker, internally 
displaced or a refugee”.20 This statistic is bound to grow and the rationale for this is simple: the 
current wars (in regions like the Middle East) show no indication of ending. Thus, refugees cannot 
return home and this implies seeking permanent residence elsewhere.21 

                                                 
* 400 Level LAW STUDENT, FACULTY OF LAW, UNIVERISTY OF IBADAN. 
20 McKirdy E. (2016). ‘UNHCR report: More displaced now than after WWII’. CNN. Retrieved September 30, 2017 

fromhttps://www.google.com.ng/amp/s/amp.cnn.com/cnn/2016/06/20/world/unhcr-displaced-peoples-
report/index.html . 

21 Donnelly G. (2017). ‘The World Faces A Growing Refugee Crisis. Here’s What Some Companies Are Doing About 
It.’ Fortune. Retrieved September 30, 2017 from www.fortune.com/2017/09/29/how-companies-are-helping-
refugees/ . 
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The places that become permanent residence for these refugees are therefore, faced with an 
increase in population and dismal implications arise. Thus, in order to avoid this, it is not strange 
to read reports of countries banning refugees from entering its borders; whether or not such act 
contravenes their rights as refugees. It is therefore, imperative that an examination of the legal 
status of refugees is carried out, to understand the scope of this status and the proper response of 
countries to this status. However, first we must understand what is meant by the term refugee.  
2.0. WHO IS A REFUGEE? 
According to Article 1(a)(2) of the United Nations 1951 Convention relating to the Status of 
Refugees “1951 Convention”, the definition of refugee is to apply to any person who:  

…owing to well-founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political opinion, is 
outside the country of his nationality and is unable or, owing to such fear, is 
unwilling to avail himself of the protection of that country; or who, not having 
a nationality and being outside the country of his former habitual residence 
as a result of such events, is unable or, owing to such fear, is unwilling to 
return to it. 

This definition does not cover individuals who are displaced as a result of natural disasters as well 
as stateless persons who still reside within their country of habitual residence or where there is 
displacement caused by generalised violence?  
According to International Justice Resource Centre, countries in the Americas and Africa going 
through large-scale displacement due to armed conflicts realised that the 1951 Convention did not 
address the protection need of their populations.22 This led to an expansion of the definition by the 
Organisation of African Unity in 1969 where Article 1(2) of the Convention Governing the 
Specific Aspects of Refugee Problems in Africa states that a refugee includes:  

every person who, owing to external aggression, occupation, foreign 
domination or events seriously disturbing public order in either part or the 
whole of his country of origin or nationality, is compelled to leave his place 
of habitual residence in order to seek refuge in another place outside his 
country of origin or nationality23. 

                                                 
22 International Justice Resource Centre. Asylum & The Rights Of Refugees. Retrieved September 30, 2017 from 

www.ijrcentre.org/refugee-law/ . 
23 Assembly of Heads of State and Government (Sixth Ordinary Session) 1969. 
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A similar provision is provided for in Article 3 of the 1984 Cartagena Declaration on Refugees.  
In 2011, the UNHCR, in addition to the 1951 definition, stated that refugees included persons who 
are: 

outside their country of nationality or habitual residence and unable to 
return there owing to serious and indiscriminate threats to life, physical 
integrity or freedom resulting from generalised violence or events seriously 
disturbing public order24. 

Despite the aforementioned, there have been agitations by scholars and various individuals that 
the original definition in the 1951 Convention be updated or scrapped altogether. The basis of their 
argument being that, it is obsolete as it was a product of the Cold War environment, combining 
both the European experience of Nazi war-time perils and Western political interests.25 However, 
today, the nature of refugee flows has changed and the numbers have risen. This is due to the new 
nature of conflicts that have arisen in recent years.  
Nevertheless, it is instructive to note that, the number of criticisms only proves the fact that no 
matter how flexible the definition is made it cannot cover for every situation that may ensue as 
mankind develops. If the ultimate goal of these criticisms is the need to protect the interests of 
refugees, then it points to the growing need for heavy reliance on international laws. Laws that 
protect the fundamental rights of any individual and must be adhered to in whichever place an 
individual may reside in, whether he is a refugee or not; in so far as he is a human being.  
3.0. LEGAL STATUS OF REFUGEE AND NON-REFOULEMENT 
 In the domain of International Law, we see that various statutes and charters provide for different 
rights which can be enjoyed by refugees. This includes the right to move freely, right to liberty as 
well as security of person, amongst others. As was mentioned earlier, an individual’s status as a 
refugee does not in essence deny him his ability to enjoy the basic rights which citizens of the 
refugee’s host country also enjoy. However, for the purpose of this paper we are focusing on the 
legal status of a refugee as it pertains to the refugee law on non-refoulement.  

                                                 
24 Office of the United Nations High Commissioner for Refugees (UNHCR) 2011, p. 19. 
25 Millbank A. (2000). ‘The Problem with the 1951 Refugee Convention.’ Parliament of Australia. Research Paper 5 

2000-01. Retrieved September 30, 2017 from 
www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/rp/rp0001/01RP05#
problems  
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 By non-refoulement, we basically mean the principle of international law which disallows States 
to send refugees back to the “frontiers of territories where life or freedom would be threatened on 
account of race, religion, nationality and membership of a particular social group or political 
opinion”.26 From this definition, we can deduce that the host country has no defence if it returns 
refugees at its borders back to their country of origin where there is peril or to another country also 
in peril. For this reason, the definition is wide in its scope, in this respect.  
The principle is widely recognised as a fundamental human right and as such it applies to States 
that are not party to the 1957 Convention as it is expressly stated in human rights treaties such as 
Article 3 of the Convention against Torture 1984 (which provides for non-refoulement). In 
addition, various courts have interpreted the right to life to include prohibition against refoulement. 
The court in the case of M.S.S. v. Belgium and Greece27 stated that the principle of non-refoulement 
prohibits not only the removal of individuals but also mass expulsion of refugees.  
4.0. VIOLATION OF NON-REFOULEMENT PRINCIPLE; ANY REASONABLE 

JUSTIFICATION? 
Despite the strength of the principle of non-refoulement, its exception is succinctly provided for 
in Article 33(2) of the Convention which precludes a refugee to whom there are reasonable grounds 
to suggest that he or she will be a danger to the country in which he or she seeks entry, or who, 
having been convicted by a final judgment of particularly serious crime, constitutes danger to the 
community of that country. It is vital to note that this is a subjective test. Thus, a country may 
decide that a refugee who is a threat while the other country may decide otherwise. This explains 
why Venezuela was ready to grant asylum to Edward Snowden (an American citizen being 
prosecuted for willful communication of classified intelligence information and considered 
dangerous by the American government).28  

                                                 
26 Article 33(1), 1951 Convention relating to the Status of Refugees. 
27 [GC], no. 30969/09, ECHR 2011, Judgment of 21 January 2011. 
28 Davis C. (2013). ‘Is Edward Snowden Protected By International Law?’ Huffpost. Retrieved September 30, 2017 

from www.m.huffpost.com/us/entry/3544679 . 
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While some countries are willing to disregard with the exception to the principle, some other 
countries disregard the entire principle itself by violating it. Several countries have violated the 
principle; using different interpretations of Article 33 of the Convention as a basis for their action.29 
In recent reports, the American Government has been accused by the United Nations of violating 
the principle. A panel of United Nations human rights experts stated that President Trump’s 
sweeping order restricting some travelers and refugees from entering the country is in direct 
contravention of international humanitarian and human rights laws which uphold the principle of 
non-refoulement. The travel ban affects various refugees, especially Syrian refugees.30 While the 
argument for the ban rests on the fact that America seeks to protect her citizens, commentators 
have argued that the ban does not even give the refugee seekers the opportunity to be assessed. 
This is to ascertain whether or not they fall within the scope of the exceptions.  
On the 16th of July 2017, it was reported that Tunisia closed its camps to refugees with soldiers 
telling refugees to go back to Libya (where refugees fled from due to the civil war that took place). 
Despite the argument by the Tunisian government that it lacked the capacity to handle the refugees, 
this action arguably violates the non-refoulement principle.31 This is the same reason certain EU 
countries (Germany, UK etc.) refouled refugees back to Greece where they originally sought 
asylum despite the economic crisis present in Greece. One could however, argue that in the case 
of the Greece situation there is no threat on the lives of refugees returned to Greece since asylum 
was first sought there.   
Based on the foregoing it appears that the justification given by various countries is built out of 
the loopholes present in refugee laws.  

                                                 
29 Ellen F. (2009). ‘Non-Refoulement: The Search for a Consistent Interpretation of Article 33’ (PDF). Vanderbilt 

Journal of Transnational Law. Retrieved September 30, 2017. 
30 Berman M. (2017). ‘UN experts say Trump immigration order violates US human rights obligations’ Washington 

Post. Retrieved September 30,2017 from 
https://www.google.com.ng/amp/s/washingtonpost.com/amphtml/news/post-nation/wp/2017/02/01/u-n-experts-
say-trump-immigration-order-violates-u-s-human-rights-obligations/  

31 Lageman T. (2017). ‘Refugees in Limbo after Tunisia shuts desert camp’ Aljazeera. Retrieved September 30, 2017 
from https://www.google.com.ng/amp/www.aljazeera.com/amp/indepth/features/2017/07/refugees-in-limbo-
tunisia-shuts-desert-camp-1707141  
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5.0. CONCLUSION/RECOMMENDATIONS 
First, it is essential that the definition of a refugee under the 1951 convention is revisited because 
of the problem it poses in respect of interpretation. A successful plea of non-refoulement is largely 
dependent on the asylum seeker satisfying the definition of a refugee. 
Secondly, the interpretation of the exception to the principle of non-refoulement should be clearly 
spelt out in order for countries to understand to what degree they can utilise the exception.  
A limit should also be set on the refugee population acceptable per country based on factors like 
land mass, economic strength, population size, inter alia. It is appalling to note that more than 80 
percent of today’s refugees are hosted by developing countries.32 World leaders should commit to 
share responsibilities equitably and increase support for states dealing with deep conflict issues 
and respect fully, the rights of refugees.  
In conclusion, this paper has been able to establish that despite the right of refugees to non-
refoulement, there have been countless of violations of this right. The international community 
must understand that the ultimate solution to resolving the refugee crisis is by ensuring quick 
response in countries faced with war. 
I implore every reader to think further and deeper on this discourse.  
 
 
 
 
 
 
 

                                                 
32 Redden J. (2013). ‘UNHCR says it is “stretched to the limit” by the rising number of refugees’ UNHCR. Retrieved 

September 30,2017 from www.unhcr.org/news/latest/2013/10/52ae6179/unhcr-says-stretched-limit-rising-number-
refugees.html  
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3 
CHILDREN: DANCERS TO THE DRUMS OF WAR 

by Omileke Omobolaji O.* 

ABSTRACT 
It is no news that there are various forms of insurgencies in our world today. Children are 
unfortunately the worst hit; it therefore becomes important to consider the plight of children 
during in war or conflicted zones. This write-up examines the plights of children and other forms 
of violations meted out to them during external and internal conflicts. It also calls on governments 
to respect their international obligations and carry out their duties as this the paper suggests is 
the only possible way out. 
1.0.  INTRODUCTION 
The Oxford English Dictionary defines a child as a person below the age of puberty or below the 
legal age of majority. Article (1) of the Convention on the Rights of the Child defines a child as: 

every human being below the age of eighteen years unless under the law 
applicable to the child, majority is attained earlier33 

War is defined as an organised, large-scale, armed conflict between countries or between national 
ethnic or other sizeable groups usually involving the engagement of military forces. In legal 
parlance, war is referred to as armed conflict, we should bear in mind that there are two types of 
armed conflict; international and non-international armed conflict.  Non-international armed 
conflict according to Common Article (3) Geneva Convention 194934 is defined as armed conflicts 
not of an international character occurring in the territory of one of the High Contracting Parties. 
International armed conflicts on the other hand are those which oppose High Contracting Parties 
(States) under Common Article (2) Geneva Convention 1949.35 
2.0. INSURGENCIES IN THE WORLD AND NIGERIA 
In our world today, there is no doubt that there are wars in different continents of the world. The 
Boko-haram in Sub-Saharan Africa, the ISIS and AL-QAEDAH in the Asian continent, who 
                                                 
* FINAL YEAR LAW STUDENT, FACULTY OF LAW, UNIVERSITY OF IBADAN. 
33 Article (1), Convention on the Rights of the Child. 
34 Common Article (3) Geneva Convention, 1949. 
35 Common Article (2) Geneva Convention, 1949. 



25 |VENIMUS 2017: SELECTED LEGAL COMMENTARIES  

spread across to the Western world and parts of Africa (Egypt). Also, we have various internal 
wars or strife in Nigeria, for example, we have the insurgencies of the Niger Delta Avengers, the 
Fulani herdsmen and the agitating IPOB which might turn into a real armed conflict situation if 
not curtailed. 
Due to these wars, many lives have been lost, so many people have been displaced and maimed. 
The most effective of all the laws therefore is the laws of Armed Conflict (International 
Humanitarian Law) which is most times not adhered to by the parties to the armed conflict (States 
and Combatants). These parties to the armed conflict, fail to fulfill their obligations towards the 
civilian population (non-combatants). For the purpose of this discussion, children will be the centre 
piece of our focus. 
3.0.  IMPACTS OF WAR ON CHILDREN 
Flowing from the above, it must be noted that, children are the worst hit of any form of armed 
conflict, they know nothing about the war or the reason for the war, yet, they are subject to torture, 
rape, taking to arms and lots more. In North-East Nigeria, boys and girls continue to be brutalised 
as a result of Boko-haram insurgency in the region and the ensuing conflict36. With tactics 
including widespread recruitment, abductions, sexual violence, attack on schools and the 
increasing use of children in suicide attacks, Boko-haram has inflicted unspeakable horror upon 
[children in] Nigeria’s North-east and neighbouring countries as declared by Virgina Gamba, 
Special Representative of the Secretary-General for children and armed conflict. The 
psychological effects of all these on the children cannot be imagined. One minute they have the 
comfort of their homes, the next minute adulthood, responsibility and hatred is being forced on 
them. They become entangled in the war of enmity between adults even before they are adults. 
The UN Committee on the Rights of the Child recalled that, provisions essential for the realisation 
of the rights of children affected by armed conflict include: protection of children within the family 
environment; ensuring the provision of essential care and assistance; access to food, health care 
and education; prohibition of torture, abuse or neglect; prohibition of the death penalty; and the 
preservation of the child’s cultural environment; protection in situations of deprivation of liberty; 

                                                 
36 Report of the Secretary-General on Children and armed conflict in Nigeria (S/2017/304). 
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and ensuring humanitarian assistance and relief and humanitarian access to children in armed 
conflict.37 
This is the intention of the UN for every child in Armed Conflict situation, but are these 
implemented or can these even be possible?  There are many violations of these provisions, in fac,t 
in most situations, they are not adhered to. Children lack the essentials of life, that is, food, shelter 
and clothing. Education is another area of set-back in armed conflict situations, in South-Sudan 
for example, conflict has further worsened children’s access to education. Since the crisis began, 
at least 866,000 school-aged children have been displaced, often to areas without access to 
protective learning spaces, or to host communities where education resources are non-existent or 
overstretched. An estimated 413,000 children have been forced out of school because of conflict. 
In the conflict-affected states some schools have been destroyed, while others have been taken 
over by armed forces or armed groups, or have become shelters for Internally Displaced Persons: 
only 30 per cent of schools in the three states are functional. Teachers’ salaries have not been paid 
in opposition-controlled areas. Restoring the education system in these areas, in particular, will be 
very challenging38. 
Another issue worthy of note is the issue of sexual violence, Article (27) of the Fourth Geneva 
Convention39 and Article (76-77) Additional Protocol I40, require protection for women and 
children against rape, enforced prostitution or any other form of indecent assault. The UN was able 
to verify incidents of sexual violence affecting 217 children during the reporting period in North-
East Nigeria. However, as rape and other forms of sexual violence are more challenging to 
document, it is estimated that thousands of women and girls may have been victims of this 
violation. Many were subjected to forced marriage and forced religious conversion. When they 
managed to escape or where rescued, these girls often faced stigma and rejection from their 
families and communities, especially when the children return to their communities with children, 
who were born as a result of rapes during their captivity. 

                                                 
37 UN Committee on the Rights of the Child, Report on the Second Session, UN Doc. CRC/C/10, 19 October 1992, 

S 73. 
38 UNICEF-South-Sudan-Situation Assessment of Children and Women in South-Sudan 2015. 
39  Article (27) Fourth Geneva Convention. 
40 Article (76-77) Additional Protocol II. 
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Another issue worthy of note is the recruitment of child soldiers, the UN documented the 
recruitment and the use of 228 children, including some as young as nine by the Civilian Joint 
Task Force (CJTF)41, created in Borno State to assist the Nigerian Security Forces. Children were 
mainly used for intelligence related purposes, in search operations, night patrols, for crowd control 
and to guard posts. The UN also verified the use of 1,650 children by Boko-haram with credible 
account of children as young as four years old associated with the group. These acts are prohibited 
under Article 77(2) Additional Protocol I, Article 4(3) Additional Protocol II, Article 22(2) African 
Charter on the Rights and welfare of the child and Articles (1&3) Convention on the Worst Forms 
of Child Labour42. 
4.0.  RECOMMENDATION 
The solution to these problems of children in armed conflict is that States should try to curtail or 
reduce terrorism to its barest minimum, also if there’s peace all over the world, these issues won’t 
arise in the first place, but this paper admits that maximum peace is unattainable, because many 
factions of the world will continue to have their differences, even humans have their differences 
let alone States of different parts of the world. 
Lastly, many states have failed children. It is the duty of governments to protect lives and 
properties, but where the government fails to do this, the people in troubled regions are forced to 
take to arms. As earlier mentioned, the UN documented the recruitment and the use of 228 
children, including some as young as nine by the Civilian Joint Task Force (CJTF) created in 
Borno State to assist the Nigerian Security Forces, this is saddening, but it shows the extent to 
which the governments have failed children. Earlier this year (2017), an IDP camp in Nigeria, was 
mistakenly bombed by the Nigerian Air force, over 234 bodies were buried after the ugly incident, 
which included women and children.43 The States (Nigeria inclusive) should learn to fulfil their 
obligations under International Humanitarian Law and also the duty of protection of lives and 
property. 
 

                                                 
41 Report of the Secretary-General on Children and armed conflict in Nigeria (S/2017/304). 
42 Henckaerts, J.M. & Beck, L.D. (2005). Customary International Humanitarian Law. Cambridge: UK. 483. 
43 Retrieved on 25th November 2017 from https: www.premiumtimesmg.com>news.  
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4 
THE PIONEER STATUS INCENTIVE AND ITS IMPLICATIONS ON THE RECOVERY 

AND GROWTH OF THE NIGERIAN ECONOMY 
                      by  Banigo Tekena Charles* 

 
ABSTRACT 
It is a well-worn cliché that in this life, only two things are certain; death and taxes. This aphorism, 
above many others, highlights the inevitability of taxes in our everyday life. Like most government 
endeavours however, taxes are viewed with great suspicion by a large number of the public as 
many see it as mere government extortion. The learned mind though, understands the importance 
of tax in economic development. Nevertheless, even though taxes are seemingly indispensable, 
governments of many countries still grant occasional concessions known as tax holidays to serve 
as springboards for their ailing economies. It is the aim of this paper therefore to examine one of 
such tax holidays in Nigeria and the possible benefits of a temporary reduction or elimination in 
taxes. This paper however, is in no way exhaustive. Thus, further reading must be done by the 
interested reader who wishes to gain a deeper understanding of the topic. 
1.0. INTRODUCTION 
In any developing nation, a key priority is always economic growth and development. Measures 
and policies which would boost the economy are well thought out on a daily basis and implemented 
with the hope of raising ailing industries from infants to full grown titans and make the nation a 
world economic power. In this regard, the place of privately owned businesses alongside foreign 
direct investment is indispensable as they play a pivotal role in the growth of the economy of any 
nation. In fact, it is impossible to over-state the importance of individual businesses operating 
freely in every industry or exaggerate the need for foreign investors in a nation. Such development 
would be spurred on by government taxes which would be used for beneficial projects like 
education, the military, health care and power. However, this situation puts such countries in a 
catch 22 as third world countries with low fiscal capacity44 would need to impose taxes for majority 
of its policies and projects but such taxes themselves also serve as a disincentive to foreign 
investors and kill any emergence of the much needed home grown businesses whose commercial 
                                                 
*400 Level LAW STUDENT, FACULTY OF LAW, UNIVERISTY OF IBADAN 
44 Capacity of a government to generate revenue outside that gotten from taxation. 
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activities bring the desired economic growth and development. It is in the wake of this that 
countries grant tax holidays as temporary reductions or eliminations of taxes as incentives to 
foreign investors and or stimulate growth in targeted industries. The Pioneer Status Incentive45 is 
one of such tax holidays by the Nigerian government geared towards rallying the nation’s 
industries to a forward march to economic recovery, growth and sustenance.  
2.0. WHAT IS THE PIONEER STATUS INCENTIVE?  
The “Pioneer Status” is a fiscal incentive offered to companies operating in designated pioneer 
industries and or producing pioneer products, and can provide an income tax holiday for up to five 
years ( 3 years at first with an option to renew for an additional 2 years). In addition to tax holiday, 
companies enjoy other benefits such as the exemption of dividends paid out of pioneer profits from 
withholding tax.46 This means that for the stipulated time frame, upon proper application and 
certification, such designated companies would be free from company income tax. This is to enable 
such a company get fully established and regain some of the losses and investments made to get 
operational before bearing the burden of taxes While this incentive has been in place since 1971, 
it was suspended in 2015 by the then coordinating Minister of the Economy, Dr Ngozi Okonjo-
Iweala on account of abuse of the scheme. However, in a bid to rescue the Nigerian economy from 
dire straits, the Minister of Industry, Trade and Investment, Dr Okey Enelamah, on the 7th of 
August 2017, announced that the suspension had been lifted and added 27 new industries to the 
list47.  It must be noted that “pioneer” is not to be taken in its literal meaning but to be given a legal 
interpretation for the purposes of the incentive to be met. Companies fall under this heading if; 

(a) they venture into industries that are non-existent in Nigeria, 
(b) activities are not being carried on a scale sufficient for the economic requirement of 

Nigeria, 
(c) they are industries or products for which there is a favourable prospect of development, 

and 

                                                 
45 Industrial Development (Income Tax) Relief Act 1971, now Cap 17, Laws of The Federation Of Nigeria. 
46  Income tax withheld from employee’s wages and paid directly to the government by the employer, and the amount 
withheld is a credit against the income taxes the employee must pay during the income year. 47 Pioneer Status Incentive Scheme: What You Need To Know. Retrieved November 18, 2017 from 
http://www.lawyard.ng/pioneer-status-incentive-scheme-what-you-need-to-know/  
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(d) If it is expedient in the interest of the public to encourage the development or establishment 
of such an industry in Nigeria. 

Examples of industries that qualify for pioneer status are, the integrated dairy production industry, 
the manufacture of glass and glassware industry and the cultivation, processing and preservation 
of food crops and fruits industry48. Recently, twenty seven new industries were added to the list as 
well in a bid to diversify the economy and most prominent among them are; the e-commerce 
industry, the entertainment and creative industry, investment in cosmetic assets and real estate 
investment trusts49. The grant of pioneer status first and foremost, applies to companies in their 
first year of operation. This means that already established companies would not be granted 
pioneer status even though they may be operating in new areas of business. However, where an 
already existing company is seeking to expand its spheres of operation into any eligible industry, 
it would be eligible from the date the products are produced.  The objective of the government in 
this is to attract investment in marked out sectors to encourage economic growth with the tool of 
diversification. 
3.0. IMPLICATIONS OF THE PIONEER STATUS INCENTIVE 
The pioneer status initiative is by all accounts, the right step for Nigeria to the path of economic 
growth and dominance. However, before we can get a clear picture of the benefits accruing to the 
Nigerian economy, we need to first understand the benefits it bestows upon companies certified 
under the scheme and find the existing link to economic growth. As mentioned earlier, companies 
that are granted the pioneer status would enjoy the full benefit of a tax holiday. This holiday, would 
enable the companies to make reasonable levels of profit within their formative years of operation 
and expansion. These profits would then be re-invested into the business to allow the companies 
reach a certain level of financial competence before burdening them with the incidence of taxation. 
Also, they would get to experience tax free dividends. Dividends are the returns payable to 
investors and shareholders of a company. Normally, these dividends are subject to withholding tax 
before being distributed to the investors and shareholders. Now, payment of withholding tax 
reduces the amount to be paid to investors and shareholders, thus robbing them of enjoying the 
                                                 
48  A – Z of Pioneer Status Industries In Nigeria. Retrieved on August 7, 2017 from 
http://www.google.com/amp/s/nairametrics.com/a-z-of-pioneer-status-incentives-in-nigeria/amp/  49 E-commerce, creative industry included in list of 27 new Pioneer Industries. Retrieved on August 7, 2017 from 
https://nairametrics.com/list-of-27-new-pioneer-industries-in-nigeria/  
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full value of their investment. With the pioneer status however, dividends are not subject to 
withholding tax and as such, investors and shareholders would get the full amount of their 
dividends due. Again, companies do not lose out in the area of capital allowances and tax losses. 
Capital allowances as we know, are tax deductions allowed on the costs of a company’s assets.  
They are used to reduce a company’s profits which could be taxed50. With capital allowances, the 
costs of assets would be deducted from the profits thus making the company liable for a lower sum 
as tax (as they would have lower recorded profits). However, since profits are not taxed for 
companies on the pioneer status list, capital allowances would not be used to reduce their profit to 
ensure lower tax rates for them. This (capital allowances) would then carry on into further years 
of operation when the company is no longer classified as a pioneer (after the possible maximum 
duration of five years) as the pioneer status provisions allow for the unutilised capital and losses 
to be carried forward. This would then, lead to the double benefit of further years of tax relief.  
Quite simply, as a tool to achieving economic growth for the country, the ripple effects are endless. 
First, the addition of more companies based in different areas of the manufacturing and processing 
industry would lead to more products manufactured and processed in Nigeria. This would 
invariably, lead to more exportation of Nigerian goods to a wider international market. This 
business with a larger customer base, would lead to increased sales, profits, production, more jobs 
and more revenue for the country. On the flip side of this, the Nigerian economy has been crippled 
by excess importation of foreign goods. It goes without saying thus, that more goods produced in 
Nigeria, would mean less money spent on importation.   
Following this closely, is the increase in the presence of foreign investors. Foreign direct 
investment is critical for developing and emerging market countries. This is based on the practical 
reasoning of companies in such countries needing the funding to finance their daily operations. 
The pioneer status initiative plays a directly positive role on increasing the presence of foreign 
investors in Nigeria’s economy. This is because foreign investors are naturally averse to investing 
in countries with unfavourable tax laws and as such, start-ups in developing countries hardly ever 
get the much needed capital they would need from investors. With tax holidays and tax free 

                                                 
50 When a company’s profits are high, the tax to be paid would be high. 
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dividends granted to start-ups however, foreign investors would then be encouraged to invest in 
start-ups, and inevitably, boost their productivity.   
Again, the list of companies who can apply for pioneer status cuts across all sectors of the 
economy. We have industries eligible for this grant from the oil and gas industry, to the cement 
industry and from the food production and processing industry, to the software development and 
publishing industry. Even the entertainment and e-commerce industries are added to the list all in 
a bid to diversify and achieve well rounded growth in all sectors of the economy. For too long, the 
dependence of the government on crude oil has been a source of worry and with the global fall in 
oil prices and the corresponding economic recession, the call to diversify the Nigerian economy 
has never been more urgent. With the pioneer status incentive, the cry for diversification would 
finally receive a practical answer.   
Interestingly, though the pioneer status incentive may seem to deprive the government of much 
need taxes in the short term, it actually ensures that it receives more in the future. This is because 
at the end of the day, more companies would be encouraged to start up business with the promise 
of a tax holiday – far more than would have ever been possible with unfavourable tax laws still in 
place. When these companies are no longer in their “pioneer” period, the government would have 
a whole new set of industries operating at full capacity with high profit margins to tax -  all ready 
to contribute to the tax take by this time. Thus, we can say that the pioneer incentive even helps in 
deepening and widening the tax base for Nigeria. 
4.0. POSSIBLE PROBLEMS AND RECOMMENDATIONS 
Like every economic policy, the pioneer incentive has its flaws which if ignored may cripple this 
laudable programme by the government and even do more harm than good in the long run. One of 
such flaws can be found in the repetition of activities and products. For example, “manufacture of 
metal forming machinery” and manufacture of machinery for metallurgy” are listed as two separate 
activities when they are similar and could simply be listed as the same activity.  Again, the newly 
updated list includes superfluous items. Companies in mining activities already have tax holidays 
under the Company Income Tax Act and the Nigerian Minerals Act (NMMA)51 and as such, there 
                                                 
51 Pioneer Status Incentive Scheme In Nigeria: Wider Coverage With Weightier Conditions – any grey area. Retrieved 
on August 14, 2017 from https://www.proshareng.com/news/Taxes%20&%20Tariff/Pioneer-Status -Incentive-
Scheme-In-Nigeria-Wider-coverage-with-weightier-conditions-any-grey-area/35986  
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is no need for its inclusion as a pioneer activity to render it eligible to qualify for a tax holiday 
under this scheme as well. Still yet, another big problem is the required asset base for applicants 
in respect of tangible non-current asset. Under the new guidelines, this has been increased from 
ten million naira to a hundred million naira52. The implication of this is that micro, small and 
medium scale enterprises would not be able to benefit from this scheme as few would be able to 
meet this requirement. This has the unintended effect of defeating the very purpose which the 
scheme was created for in the first place as it would be nigh impossible to expect companies still 
in their first year of business to have a hundred million in non-current assets already. These are a 
few of the many glaring problems with the scheme. A few recommendations to solving some of 
these would be to first and foremost review the entire list for repletion of activities. Here, even 
though they are different in name, the substance of their activities should be examined to avoid 
unnecessary repetition and free up more space for other industries. Again, in the review, great care 
should be taken to inquire on industries who may already be granted tax relief under another Act 
and prevent their inclusion into the list again as this may lead to tax payers wanting to claim tax 
holidays under both provisions. Finally, the asset base required for qualification should be reduced 
and made more in line with the realities facing the small and medium scale enterprises the incentive 
purportedly seeks to provide for.  
5.0. CONCLUSION 
Without a doubt, there is no argument that the rebirth of the pioneer status incentive is a step in 
the right direction for Nigeria’s economy. This scheme is a clear indication of the government’s 
dogged determination and commendable objective to achieve industrialisation and global 
economic dominance via investment in many underperforming sectors. This is in line with the 
Economic Recovery and Growth Plan53. With a clearly defined strategy, the scheme ensures a 
bottom to top renaissance for the Nigerian economy, with benefits accruing to both the young 
entrepreneur and the Federal Government itself. Ultimately, it ensures a tremendous positive effect 
in almost every sector of the economy as the scheme takes a holistic approach to growth by 
leveraging on science, technology, innovation and entertainment. It is therefore pertinent, that 
                                                 
52 Loc. cit. 
53The Nigerian Economic Recovery & Growth Plan – A Renewed Hope For Revival? Retrieved from 
https://www.templars-law.com/wp-content/uploads/2017/04/Nigerian-Economic-Recovery-Growth-Plan-A-
Renewed-Hope-For-Revival-.pdf  
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investors and students of the law, acquaint themselves with the provisions of this scheme to enjoy 
its full benefits and gain a working knowledge of the Nigerian economy respectively. 
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5 
CONFLUENCE OF THE RIGHT TO FAIR HEARING AND DISCIPLINE IN NIGERIAN 

UNIVERSITIES54 
by Mujib Akanni Jimoh* 

ABSTRACT 
The power to discipline students and staff is one of the powers given to universities under their 
enabling Acts. Degrees and diplomas are awarded to students not only on academic performance, 
but also on their character. However, when universities exercise their power of discipline, they 
sometimes breach the right to fair hearing of students innocently. When they dismiss their staff, 
they may breach this right due to their failure to follow the laid down procedure. This article 
reveals that the right to fair hearing of individuals in Nigerian Universities is wider than the right 
to be heard and be heard by an impartial panel. The right includes the right to be heard by a 
legally valid Disciplinary Committee and also includes the right to be heard following the laid 
down procedure in the enabling Acts. A refusal to follow the procedure is a breach of the right to 
fair hearing. 
1.0. INTRODUCTION 
Perhaps, if there were to be a consensus among writers, jurists and judicial decisions on any area 
of law throughout all jurisdictions,55 it would be that individuals have the right to fair hearing, that 
is, the right to be heard and to be heard by an impartial panel. A judge who neglects this trite rule, 
just as Lord Cottenham did in Dimes v. Grand Junction Canal56, has already prepared the coffin 
for his decision to be overruled on appeal. This right is so fundamental that where it is omitted by 
the statute, “the justice of the common law will supply the omission of the legislature”.57 
Interestingly, this right is not omitted by statute in Nigeria and it is even contained in section 36 

                                                 
*** 500 Level, Faculty of Law, University of Ibadan; Shell Petroleum National Award Winner (2014); Chief Judge, 
LSS, University of Ibadan (2015/2016 Academic Session); IDU Scholar (New York) (2016); Dean’s Roll of Honour 
(2017).  
54 Throughout this article, reference is made only to statutes and judicial decisions. The reason is that this article is an 
edited version of a brief submitted by the writer for the Inaugural Justice Walter Samuel Onnoghen Moot Competition 
at the University of Calabar, Nigeria, 2017. Academic writings are seldom used to prepare briefs. 
55 International Pen and others v. Nigeria (2000) AHRLR 107; Purohit and Anor v. The Gambia (2003) AHRLR 96 
56 Dimes v. Grand Junction Canal (1852) 10 ER 158  
57 Cooper v. Wandsworth Board of Works (1863) 143 ER 414 per Byles J 
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of the 1999 Constitution of the Federal Republic of Nigeria, which is widely regarded as the 
grundnorm, making it binding on persons exercising judicial and quasi-judicial functions.58  
The most often quoted reason for this right is the statement of Fortescue J. in R v. Chancellor of 
the University of Cambridge59  some 300 years ago. Hear his Lordship:  

The law of God and man both give the party an opportunity to make his 
defence if he has any. I remember even God Himself did not pass 
sentence upon Adam before he was called upon to make his defence… 

Although, administrative panels, like a university Disciplinary Committee, are not usually bound 
by the strict rules of the court, the right to fair hearing is an exception. A University Disciplinary 
Committee may decide to admit in evidence the testimony of a single witness to discipline a student 
who has been alleged to have over sped without corroboration, something a court would never 
admit, however, a University Disciplinary Committee, just like the court, cannot deny any 
individual their right to fair hearing. In Awotedu v. Vice Chancellor, University of Ibadan60; 
Braimoh Akintola v. Univeristy of Ilorin61; Asein v. University of Ibadan62; and Jacob v. 
University of Ibadan,63 the courts have held that University Disciplinary Committees, just like the 
courts, are bound to observe the rules of fair hearing. 
Students and university staff are obliged to follow the law and the university regulations. They are 
to know that as they have rights under the law, the rights and freedom of others must also be 
respected. If this simple principle is punctiliously observed, most of the brouhaha emanating from 
students protests would have been averted because students, while appreciating they have the right 
to protest, would also respect the rights of others to use the roads and not to be chased off it or 
molested by demonstrating students. This, together with some other indiscipline actions of 
students, necessitates the presence of University Disciplinary Committees in Nigerian 
Universities.  

                                                 
58 Akintemi v. Vice Chancellor, University of Ife and Anor (1985) NWLR 68 SC 
59 R v. Chancellor of the University of Cambridge (1722) 92 ER 
60 Awotedu v. Vice Chancellor, University of Ibadan (1982) 3 OYSHC 262 
61 Braimoh Akintola v. Univeristy of Ilorin, Suit No. CA/1L/17/2003 
62 Asein v. University of Ibadan, Suit No. CA/1/163/84 
63 Jacob v. University of Ibadan, Suit No. 1/346/86 
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2.0. STUDENTS’ DISCIPLINE IN NIGERIAN UNIVERSITES VIS-À-VIS RIGHT TO FAIR 
HEARING 

Universities are set up to train students in both character and learning. Character is an important 
requirement in the award of university degrees and any student found defective in character may 
be denied the award of a degree. In Nigerian universities, the Vice-Chancellor is usually vested 
with the power to discipline students under their enabling Acts.  
Under s. 10 of the University of Ibadan Act, where it appear to the Vice-Chancellor that any 
student at the university has been guilty of misconduct, the Vice-Chancellor may, without 
prejudice to any other disciplinary powers conferred on him by regulation, direct that such student 
should not partake in any activity of the university, or the student be rusticated for a specified 
period or that the student be expelled from the university. This provision is similar to that of other 
universities.64 Importantly, it must be noted that the University of Ibadan Act does not make any 
provision for the establishment of a Disciplinary Committee. However, there is a standing 
Students’ Disciplinary Committee established by regulation, and this is not contrary to the powers 
given to the Vice-Chancellor in s. 10 of the University of Ibadan Act.  
The problem associated with the disciplinary measures taken by the Nigerian Universities is their 
breach of the right to fair hearing. Universities think they usually abide by this trite principle of 
law, but most of the time, they do not. Personally, I have seen allegation letters written to students 
asking them to write a defence within 48 hours. To an administrative mind, a right to fair hearing 
has been observed, to a legal mind, which of course is the right mind, it has not. Most students, 
who are not aware of the breach of their right to fair hearing, end up serving a punishment that 
could have been upturned on a prayer to the courts. Curiously, universities breach this right in a 
number of ways such as a complete denial of the right, a bias composition of the panel and an ultra 
vires discipline by someone who does not have the power.  
On complete denial of the right, in Awotedu v. Vice Chancellor, University of Ibadan,65 the charge 
against the student was that she was both a full-time student and a full-time member of staff in the 

                                                 
64 See s. 19 of the University of Lagos Act; s. 17 of the University of Port Harcourt Act; s. 17 of Bayero University 
Act 
65 Awotedu v. Vice Chancellor, University of Ibadan (supra) 
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university. Surprisingly, the University Disciplinary Committee dismissed and expelled her 
without giving her the opportunity to present her case. The court upturned this decision. In Vice-
Chancellor, Ahmadu Bello University and ors. v. Alhaji Ado and anor.,66 the university expelled 
the Students’ Union President and the Speaker from the university by sending a letter to that effect 
without hearing them. The court wasted no time in quashing the decision of the university. 
On a bias composition, Garba v. University of Maiduguri and ors.,67 is instructive. The court was 
clear that it was contrary to the right to fair hearing for the Deputy Vice-Chancellor, who was a 
victim of the students’ disturbance to chair the Disciplinary Committee. However, a caveat exists 
for this as opined by Walter Samuel Onnoghen, JCA (as he then was) in Braimoh Akintola v. 
Univeristy of Ilorin.68 A person aggrieved by the composition must do so timeously. His Lordship 
said: 

A party cannot complain of a breach of his right to fair hearing where 
he was given an opportunity to defend himself against allegations which 
were reduced into writing before a panel whose members’ integrity he 
did not challenge during the proceedings. In the instant case, the 
appellant was given an opportunity to be heard by the disciplinary 
panel in respect of the allegations which were made against him. He 
did not challenge the impartiality of the panel’s members and no other 
person was heard in the course of the proceedings. In the circumstance, 
the appellant could not complain assert that his right to fair hearing 
was breached by the respondents. 

   
On discipline by someone who does not possess the power, this happens rarely. The power to 
discipline is usually conferred on the Vice-Chancellor as contained in the enabling statutes of the 
universities. In the absence of the power to delegate, the Vice-Chancellor cannot delegate this 
power, and if he does, the right to fair hearing of the student has been breached because a student’s 
right to fair hearing includes the right to be heard by the right authority. In Olori Magege v. 

                                                 
66 Vice-Chancellor, Ahmadu Bello University and ors. v. Alhaji Ado and anor. (1986) 3 NWLR (Pt. 26) 684. 
67 Garuba v. University of Maiduguri and ors (1986) NWLR 550 
68 Braimoh Akintola v. Univeristy of Ilorin CA/1L/17/2003 
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University of Benin,69 the court held that the right to fair hearing of the Students’ Union President 
was breached when the panel that expelled him could not be said to possess the power to do so.  
On this authority, I submit that the decision in Morenikeji v. Osun State Polytechnic and Ors.,70 
was reached per incuriam. In that case, the Court of Appeal held that a holistic examination of the 
enabling statute of the Polytechnic revealed that the Registrar could not have expelled the 
Students’ Union President without the authority of the Rector who has the power to do so. The 
court reached this decision without clear evidence that the Rector indeed asked the Registrar to 
expel the student. This is contrary to the Supreme Court decision in Sagay v. Sajere71 where the 
court emphasized the need for a court of law to make decisions based on evaluated evidence and 
not on intuition. 
Noteworthy, a student who is aggrieved by the decision of the University Disciplinary Committee 
must exhaust the domestic machinery of the university before they can institute an action in court. 
This measure is to prevent floodgate of litigation or usurpation of the power to discipline students 
by the court. This was the opinion of Obaseki (of blessed memory) in Asein v. University of 
Ibadan.72 
3.0. STAFF DISCIPLINE IN NIGERIAN UNIVERSITES VIS-À-VIS RIGHT TO FAIR 

HEARING 
Sometimes, a staff of the University may be dismissed without affording them the right to be heard 
at all, just as we have in Dr. P. O. Metitiri v. University of Benin and ors.,73 where the plaintiff 
was dismissed without hearing him, what usually floods the court is the dismissal of staff without 
following the laid down procedure as provided in the enabling statutes of the universities. The 
Nigerian Courts have thus expanded the right to fair hearing in Universities’ Investigating Panels 
to include the right to follow the laid down procedure. In Eperokun and Ors v. University of 

                                                 
69 Olori Magege v. University of Benin (1977) Suit No. B/212/76 (unreported) 
70 Morenikeji v. Osun State Polytechnic and Ors (1998) 11 NWLR (Pt. 572) 175 
71 Sagay v. Sajere (2000) 2 SCQNR (Pt. 1) 35 at 356 
72 Asein v. University of Ibadan (supra) 
73 Dr. P. O. Metitiri v. University of Benin and ors, Suit No. 13/IM/78 (unreported) 
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Lagos74 and Caleb Olaniyan and Ors v. University of Lagos and ors.,75 some senior members of 
staff were sacked by the University Council without complying with section 17(1) of the 
University of Lagos Act, which laid the procedure to be followed in trying members of staff 
accused of misconduct. The Supreme Court declared the letters of termination issued to the 
appellant as ultra vires, null and void and of no effect, since the University Council has not 
complied with the principles of fair hearing because it did not follow the right procedure. 
In The Council of Federal Polytechnic Mubi v. Yusuf and Anor,76 the court observed that: 

…In all the institutions set up by statute, it is incumbent that the 
statutory provisions be adhered to when it comes to removal of its 
officers from office because the institutions owe their existence to the 
statutes and must abide by the statutory provisions governing them… 

Therefore, a staff of the university who has been dismissed may look up to some cases of Nigerian 
Courts and the enabling Acts of the universities to see if the procedure was followed. If not 
followed, his right to fair hearing has been breached and should pray to the court for redress. In 
Federal Polytechnic Ede and Ors v. Alhaji Lukman Ademola77  Kekere-Ekun JCA, did not mince 
a word in declaring the dismissal of the respondent as wrongful since the Registrar instead of the 
Council apparently dismissed him. In Dr Taiwo Oloruntoba-Oju and Ors v. Professor Shuaib 
Abdul-Raheem and Ors.,78 Adekeye JSC (as he then was) could not but expressed her 
‘amazement’ at the consistent breach of the right to fair hearing in Nigerian Universities by their 
refusal to follow the laid down procedure in the enabling statute.   
Recently in Professor Janet Bamgboshe and Anor v. Federal University of Agriculture, 
Abeokuta,79 the National Industrial Court of Nigeria, in nullifying the dismissal of the appellants 
held that the University breached the right to fair hearing of the appellant by its refusal to follow 
the procedure laid down in the enabling Statute of the University. 
                                                 
74 Eperokun and Ors v. University of Lagos (1986) 4 NWLR 162 SC 
75 Caleb Olaniyan and Ors v. University of Lagos and ors (1985) 2 NWLR 599 SC 
76 The Council of Federal Polytechnic Mubi v. Yusuf and Anor (1998) 1 NWLR (Pt. 533) 343 
77 Federal Polytechnic Ede and Ors v. Alhaji Lukman Ademola, Suit No. CA/I/126/2006 
78 Dr Taiwo Oloruntoba-Oju and Ors v. Professor Shuaib Abdul-Raheem and Ors, Suit No. SC 75/2007 
79 Professor Janet Bamgboshe and Anor v. Federal University of Agriculture, Abeokuta, Suit No. NICN/LA/371/013 
 



42 |VENIMUS 2017: SELECTED LEGAL COMMENTARIES  

4.0. CONCLUSION 
As we have seen, the right to fair hearing is not merely restricted to being heard and be heard by 
an impartial panel. The right also includes the right to be heard following the laid down procedure 
in the Universities Acts. The reason for this is that the right to fair hearing includes the right to be 
heard by the particular body legally empowered to do so. A student or staff who has been 
disciplined by the university is advised to check the enabling Act of such university to see if the 
right procedure has been followed. If not, he should seek redress from the court immediately, 
because his right to fair hearing has been breached. 
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6 
CAN A WOMAN RAPE A MAN UNDER NIGERIAN LAW? 

 By S.O.J. Fadipe, Esq80 
1.0. INTRODUCTION  
With the unfortunate alarming spate of rape incidents all around now, it has become imperative to 
examine this aspect of rape phenomenon which happens but attracts little or no attention. 
Interestingly, this legal exposition was also borne out of a legal argument with some female 
colleagues. After the start of the writing, it was also the deliberate subject of a discussion among 
some other young lawyers in my circle. It was the opinion of the ladies that the Nigerian legal 
system does not protect male victims of rape; that it is unimaginable women can rape men or better 
still, it is unimaginable that one woman can rape one man. This opinion is rooted in the moral, 
male ego and male-dominated society's viewpoints. While this position is tempting, I am swayed 
by Aristotle who said, "Law is reason free from passion," to assert dispassionately that this opinion 
cannot withstand legal scrutiny.  
2.0. OLD TESTAMENT 
A few years ago, male rape was unknown to our laws. It was even believed that men would enjoy 
being ‘victims’ of such an offence. So when it happened, victims had no legal redress in court. 
This is because the law only contemplated females as capable of being victims of rape but not 
culprits of same. This is reflected in the wordings of the law providing for the offence. The 
Criminal Code defines rape in this way:  

"Any person who has unlawful carnal knowledge of a woman or girl, without her 
consent, or with her consent, if the consent is obtained by force or by means of 
threats or intimidation of any kind, or by fear of harm, or by means of false and 
fraudulent representation as to the nature of the act, or, in the case of a married 
woman, by personating her husband, is guilty of an offence which is called rape."81  

                                                 
80 Sunday Fadipe is a graduate of the Faculty of Law, University of Ibadan and a young lawyer who has a keen interest 
in Intellectual Property Law and also in seeing that the corpus of the Nigerian Criminal Laws reflects modern realities 
81 Section 357 
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The Penal Code, which is operative in the North, has a similar provision.82  
With the specific use of the words "woman" and "girl", it is crystal clear that the drafters of the 
law did not envisage male rape or did not believe in the ability of a woman to rape a man. But that 
is not surprising. The Criminal Code was first enacted in 1916. It would have been unheard of at 
the time that a woman raped a man. However, though the law may move slowly in comprehending 
modern realities and developments, it is not eternally fixed.  
3.0. THE NEW AGE 
New realities have shown that male rape is possible. Even the Nigerian legal system has shifted 
base in recognizing same. One of the legal exploits of Goodluck Jonathan’s presidency was 
bringing to a successful conclusion the 14-year-long social and legislative advocacy championed 
by women’s groups and gender activists (WACOL). The administration enacted the Violence 
Against Persons (Prohibition) Act.83 The Act is to eliminate violence in private and public life, 
prohibit all forms of violence against persons, and to provide maximum protection and effective 
remedies for victims and punishment of offenders.84 The Act which outlaws Female Genital 
Mutilation,85 emotional, verbal and psychological abuse,86 stalking,87 et al, has expanded the scope 
of rape to cover men. 
Section 1 of the Act provides that:  

"A person commits the offence of rape if-  
(a) he or she intentionally penetrates the vagina, anus or mouth of another person 
with any other part of his or her body or anything else;  
(b) the other person does not consent to the penetration; or  
(c) the consent is obtained by force or means of threat or intimidation of any kind 
or by fear of harm or by means of false and fraudulent representation as to the 
nature of the act or the use of any substance or additive capable of taking away the 

                                                 
82 See section 282(1) 
83 It was enacted in 2015 
84 The long title of the Act 
85 See section 6 
86 See section 14 
87 See section 17 
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will of such person or in the case of a married person by impersonating his or her 
spouse."  

The Act therefore makes a novel provision for rape through oral and anal sex and the argument 
that Nigeria does not protect male victims of rape seemingly looks settled. Therefore, gleaning 
from the above provision, penetration of the anus or mouth of a man in circumstances contemplated 
by paragraphs (b)-(c) above will amount to rape. That is as far as that goes. 
4.0. THE HOLE 
However, the provision for male rape in this Act has left a loophole for penetration. A conspicuous, 
dicey and vital loophole. Let me reproduce a part of that section 1 for a better understanding of 
this point. 

"A person commits the offence of rape if-  
(a) he or she intentionally penetrates the vagina, anus or mouth of another person 
with any other part of his or her body or anything else…” 

From the foregoing, the Act only states three (3) parts of the human body that can be penetrated to 
ground a conviction for rape – the vagina (female), anus and mouth (both genders). Even a cursory 
look shows that the major male reproductive organ, the penis, is not mentioned. This is 
understandable because, it is imperative to ask, how can the penis be penetrated? 
But then, this understandable omission with no provision to cover for it has left a hole in the law. 
For instance, as a lawyer, I have listened to unbelievable arguments in Court and I know that many 
lawyers mostly look out for loopholes in laws in order to dodge liability for their clients. Though 
this in one way is good for the advancement of the law but it leaves a sour taste in its mouth.  
As a result, it will not be surprising if a lawyer comes to Court to represent a female accused person 
charged for rape and the former argues that the requisite elements to prove the offence of rape of 
a man do not include anything about a female ‘penetrating’ the penis. This may sound ridiculous 
but you only need a sound lawyer to put an absurd reasoning into an applausive argument. If 
upheld, it may be ludicrous to laymen who do not know that to ground conviction for an offence, 
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you only need to prove beyond reasonable doubt the elements stated in the law that provides 
for the offence.88  
5.0. MY THOUGHT 
It is my candid opinion, however, that there is a way around it. This Act was enacted to cure a 
mischief: the mischief of no provision for male rape. As a result, in interpreting this provision, the 
Courts might have to employ the mischief rule of interpretation,89 overlook the omission of the 
"penis" and consider if there was actual sexual intercourse without the consent of the man. If there 
was, the Courts may be moved to decide that the offence has been sufficiently proved. This is my 
thought but we await the time the Courts will interpret this provision one way or the other to put 
the controversy to bed.  
Nevertheless, I am afraid the provision on male rape will suffer same or even worse fate compared 
to female rape with few or no reportage due to fear of stigma, especially from the male ego 
perspective.  
It is noteworthy, however, that whatever direction the interpretation of the section sways, the 
provision is still not of national coverage as the Act provides that "this Act applies only to the 
Federal Capital Territory".90 As a result, until all the States make similar law, male rape is still a 
foreign phenomenon nationally. 
6.0. MY PLEA 
As a lawyer, if I find myself handling a rape case, professional duty requires me to dispassionately 
offer my service. However, as an emotional being, it is unimaginable what pushes and drives 
people, both men and women, to decide that the next thing to do is rape another person. No amount 
of intense sexual urge and no level of indecency is powerful or tenable a reason enough to drive a 
man to plot to rape a woman or a woman to rape a man. So this is my plea, shelve your rod in its 

                                                 
88 These elements, no matter the offence, are grouped under two things: the mens rea (the guilty mind) and the actus 
reus (the guilty act), except for strict liability offences where you do not need to prove the mens rea.  
89 The mischief rule is a principle used for the interpretation of a statute. It is used by the courts to determine the 
intention of the legislators. This principle aims at finding out the mischief and defect in a statute and to implement a 
remedy for same – US Legal, Inc. 
90 Section 47 
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sheath. If you cannot control it, seek help from appropriate places. Do not leave a permanently 
damaging mark on another person. Do not ruin the future of another person! 
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7 
CELEBRITIES’ RIGHT TO PRIVACY VIS A VIS PRESS FREEDOM 

by ALESHINLOYE ADEYEMI* 

 

ABSTRACT 
Privacy is a person’s legal right to decide what and to what extent can matters which are of 
personal or familial interest to him be communicated to others. The right to privacy of all persons 
has been inculcated into many international instruments and is provided for under section 37 of 
the Nigerian Constitution. On the other hand, the freedom of the press, an adjunct of the right to 
freedom of expression is provided for in both constitutional and international law. In recent times, 
conflict arises between celebrities’ right ‘to be left alone’ and the freedom of the press to garner 
and disseminate information without unnecessary encumbrance.  Does the right to privacy of 
celebrities constitute any form of encumbrance to press freedom? If yes, is the encumbrance 
necessary? It is the purpose of this paper to answer these questions in the light of prevalent social 
and legal conditions.  
  
1.0. THE RIGHT TO PRIVACY 
Privacy has been defined as ‘the right to be left alone and to keep certain matters secluded from 
public view’91. It may equally be taken to mean ‘a legal person’s fundamental right or ability to 
decide what and to what extent can matters which are of personal or familial concern to him be 
publicised or communicated to others; especially without arbitrary or unsolicited interference from 
others’. It extends to the privacy of communication, privacy of home and family life, as well as 
protection from unwanted environmental agents like noise or trespassers92.  
The right to privacy has received international recognition, resulting in its inculcation into 
international laws. For instance, Article 12 of the Universal Declaration of Human Rights 1948 
provides that, no one shall be subjected to arbitrary interference with his privacy, family, home or 
correspondence, nor to attacks upon his honour and reputation. Everyone has the right to the 

                                                 
*200 LEVEL LAW STUDENT, FACULTY OF LAW, UNIVERSITY OF IBADAN. 
91 Law, J. and Martin, E.A. (ed.). (2013). Oxford Dictionary of Law (7th edition) Oxford University Pres. p. 423 
92 Ibid. 
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protection of the law against such interference or attacks. Provisions of similar effect are contained 
in Article 17 of the International Convention on Civil and Political Rights and Article 8 of the 
European Convention on Human Rights.  
The 1999 Constitution of the Federal Republic of Nigeria in Section 37, also provides that, the 
privacy of citizens, their homes, correspondence, telephone conversations and telegraphic 
communications is hereby guaranteed and protected. From the construction of the section, the 
right to privacy is not intended to extend to aliens. It is one of the three fundamental rights 
contained in Chapter IV of the Nigerian Constitution which are restricted to ‘every citizen of 
Nigeria’ only93. Meanwhile, it safeguards not only the privacy of persons but also of the home 
implying the protection of family life from unnecessary intrusion as well as citizens’ residence 
from trespass.  
Though the breach of the right to privacy (technically called ‘invasion of privacy’) has no distinct 
remedial measure under common law of tort, some provision has been made for it under the 
doctrine of breach of confidence, which means ‘the unauthorized disclosure of confidential 
information’94. Problem would then arise if there was no existent confidential or fiduciary 
relationship which may give rise to a duty of confidence between the parties involved in the 
tortious action. Ordinarily, the doctrine of breach of confidence would not catch up with an average 
person who has breached another’s privacy (or his home’s) unless there was a relationship of 
confidence between them. Needless to say that such law would not affect a celebrity gossiper who 
had no earlier relationship with the celebrity. However, in England, by virtue of the Human Rights 
Act of 1988, the doctrine of breach of confidence is now extended to cases where a person receives 
some information which he knows or ought to know is wanted to be kept confidential. Sadly, this 
law does not apply in Nigeria. 
 In the Nigerian context, asides the remedy available under the law of trespass (for invasion of 
privacy of home or property), one may bring an action for enforcement of the right to privacy 
under the Fundamental Rights (Enforcement Procedure) Rules 2009, and by virtue of the decision 
in Shugaba v. Minister of Internal Affairs95 any person seeking redress for the infringement of his 
                                                 
93 See also Section 41 (right to freedom of movement) and Section 42 (right to freedom from discrimination).  
94 Law, J. and Martins, E. A., op. cit. page 66 
95 (1981) 2 NCLR  
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fundamental right (including the right to privacy) can seek any form of redress, whether 
declaration, injunction or damages. Though very few cases abound for infringement of right to 
privacy, it is established that ubi jus ubi remedium96.  
2.0. RIGHT TO FREEDOM OF THE PRESS 
The press has always been a powerful machinery in every society. In fact, it has been tagged ‘the 
fourth estate of the realm’, following the three arms of government in significance. Commenting 
on the essence of the liberty of such a body, Blackstone said; the liberty of the press is indeed 
essential to the nature of the free man ... every man has an undoubted right to lay sentiments he 
pleases before the public, to forbid this, is to destroy the foundation of the press97. In simple terms, 
Blackstone is relating the fact that the assurance of the freedom of the common man is dependent 
on the articulation of his feelings, ideas, opinions and grievances and for this to be accurately done, 
the medium through which he airs his view must be one that is free from all form of interference’. 
 The freedom of the press is a crucial part of the fundamental right to freedom of expression. 
Article 19 of the Universal Declaration of Human Rights 1948 provides that, every person has the 
right to freedom of opinion and expression; this right includes freedom to hold opinions without 
interference and to seek and impart information and ideas through any media and regardless of 
frontiers. Sequel to this and in consideration of the context of its polity, the Nigerian constitution 
also provides in Section 39 that; every person shall be entitled to freedom of expression, including 
freedom to hold opinions and to receive and impart ideas and information without interference. 
 The freedom of the press is fundamental and universal but can be derogated from. In the first 
place, Section 39(2) of 1999 Constitution of Nigeria provides that anyone who desires to own and 
operate a broadcasting corporation need to get his license from the Federal or state government or 
any other body constituted for that purpose by the President. In addition, the law regarding breach 
of confidence binds press bodies as much as it does to individuals98. Also, the government may 

                                                 
96 That is to say, where there is a wrong, there is a remedy.  
97 Blackstone, W.; 1765 – 1769. Commentaries on the Laws of England. Oxford: Clarendon Press. Cited in Akande, 

J.O. (2000); Introduction to the Constitution of the Federal Republic of Nigeria 1999. Lagos: MIJ Professional 
Publisher Limited; 

98 Section 39 (3)(a), 1999 Constitution of Nigeria 
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prevent its civil or public servants from entertaining interviews or solicitation for information 
regarding their offices99.  
Most importantly, certain laws may be put in place to regulate the collection and dissemination of 
information by the press. Section 45 of the 1999 Constitution of Nigeria recognises as valid any 
law, statutory or case law, which though limits or derogates the right to privacy, is made in the 
interest of public safety, defence, public order, morality or public health or in the protection of the 
rights of others. Likewise, the publication of writing or speech that may promote disaffection 
towards the government is proscribed by the law of sedition in Section 50 of the Criminal Code. 
Also, defamation, which is ‘the transmission to a third party, either orally or written, of information 
which tends to damage the reputation of another person’100, is prohibited under sections 373 and 
391 of the Criminal Code and Penal Codes respectively.  
3.0. THE CLIMAX: PRESS’ INVASION OF CELEBRITIES’ PRIVACY  
In recent times, the privacy of celebrities has come to be a judicial issue in the human rights laws 
of several nations. With the perpetuity of celebrity gossips, tabloids and paparazzi, which have the 
sole purpose of trailing celebrities to their most personal details, some celebrities have brought 
actions in court to enforce their right to privacy. A certain celebrity, identified as ‘P.J.S.’, claimed 
his right to privacy outweighed an English tabloid newspaper’s right to publish a story about his 
open relationship with his partner, ‘Y.P.A.’101.  Also, Michel Douglas and Catherine Zeta-jones, 
when having their wedding gave the duty of taking their pictures to OK! Hello took it despite the 
stern prohibition by the couple. They brought an action to court against Hello. Applying the Human 
Rights Act 1988, Lord Justice Sedley ruled that by retaining the editorial control of their pictures 
to be taken, they imply that any pictures other than those personally chosen by them invaded their 
privacy102. 

                                                 
99 Ibid. section 39 (3)(b) 
100 Laws Regulating Media Practice in Nigeria; Retrieved on November 16, 2017 from http://media-

laws.blogspot.co.ke/2011/06/laws-regulating-media-practice 
101 Barett, D. Celebrity Threesome Injunction: Scottish Newspaper Names Stars Behind Gagging Order. Retrieved 

November 19, 2017  from http:// www.telegraph.co.uk/news/2016/04/10/celebrity/threesome-injunction-scottish-
newspaper-names-stars-be 

102 Berlin, M. Law: Celebrities’ Right to Privacy. Retrieved November 19, 2017 from http:// 
www.theguardian.com/2001/Jan/08/law.media 
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The judicial attitude to press invasion has received criticisms from certain quarters, particularly 
the press. While the courts often exercise their power in granting relief to anyone, including 
celebrities who have been deprived of their privacy, yet consensus has not been reached on what 
the judicial attitude should be. One of the rampant critical views is the assumption that celebrities 
are public figures and as such owe a duty to their fans and the entire public. Another assertion 
made by the critics is that by relating so much private information to the public, the celebrities 
have waived their right to privacy to what is left of their personal matters. One of them, Lisa 
Respers of CNN, asks ‘How realistic is the expectation of privacy in an age where many celebrities 
depend on their social media for connection to fans more than they do traditional marketing 
machines and every moment of their lives is reported in the media103?   
At International law, the focus of the court should be to prevent ‘arbitrary interference’ with 
privacy. Thus, while we fairly agree with the reasoning of critics that one cannot reasonably claim 
that his right to privacy has been breached when he has performed some acts or made some 
omissions that has conveyed to the public that he is not interested in protecting such right, we do 
assert that such privacy can only be legally breached to the extent that the individual concerned 
permits. This is the best interpretation of Article 12 of the Universal Declaration of Human Rights. 
Also, celebrities should not be taken as ‘public officials’ like heads of executive and legislative 
governments, who are deemed to have lost a good portion of their private lives to the public. 
Celebrities are as much ‘private persons’ as they are ‘public figures’ and as such should have their 
privacy protected.   
Under Nigerian Constitution, the right to privacy applies specifically to ‘citizens’104, even though 
it may be claimed under international law by an alien who lawfully resides in the country105. The 
only exception applicable to the right to privacy is contained in Section 45 which provides that 
certain rights, including the right to privacy may be derogated by the promulgation of any law 
that is reasonable justifiable in a democratic society ‘(a) in the interest of defence, public 
safety, public order, public morality or public health; or (b) for the purpose of protecting the 
rights and freedom of other persons.’ The implication of this section is that for the right to 
                                                 
103 Respers, L. CNN: Can Celebs Have the Privacy Jodie Foster Calls for. Retrieved November 19, 2017 from 

http:// edition.cnn.com/ 2013/01/14/showbiz  
104 Section 37, 1999 Constitution of the Federal Republic of Ngeria 
105 Mowoe, K.M. (2008) Constitutional Law in Nigeria. Lagos: Malthouse Press Limited, p. 407 
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privacy to be validly derogated, it has to be derogated by the provision of a law expressly or 
impliedly. ‘Law’, in this context includes not only statutory laws but also case laws and customary 
laws provided such laws are ‘reasonably justifiable’. Thus, in Osawoyin v. Osawoyin106, the court 
recognised parents’ rights to consent to the marriage of their children and receive dowry under 
Islamic and customary law as an exception to the right to privacy.  
4.0. CONCLUSION 
From the foregoing, the arguments of the critics of celebrities’ right to privacy previously raised 
will fail since they are not based on legal issues but rather on questions of fact and intention. 
However, complications may arise when critics attempt to place the right of the celebrity to their 
privacy side by side with the freedom of the press. International law seems to support the idea that 
right to privacy may override press freedom. Article 19(3) of the International Covenant on Civil 
and Political Rights provides that:  
‘1. Everyone shall have the right to hold opinions without interference; 
2. Everyone shall have the right to freedom of expression, this right shall include freedom to seek, 
receive and impart information and ideas of all kinds regardless of frontiers, either orally, in 
writing or print, in the form of art, or through any other media of his choice.  
3. The exercise of the rights provided in paragraph 2 of this article carries with it special duties 
and responsibilities. It may therefore be subject to certain restrictions, but these shall only be such 
are provided for by law and are necessary  
(a) for respect of the rights or reputations of others; 
(b) for the protection of national security or public order or of public health or morals.’  
The implication of Paragraph 3(a) is that any law made to protect the rights of other persons can 
derogate a person’s right to expression as well as freedom of the press. But can the freedom of the 
press equally override a person’s right to privacy? International law seems to be silent on this but 
Nigerian constitution creates a vicious cycle of derogation of rights between right to privacy and 
freedom of the press. Both rights are contained in Section 45 which provides that each of them can 
                                                 
106 (1973) 3 UILR 527 
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be derogated by any law made for the protection of rights of ‘other persons’; and both celebrities 
and press are considered as ‘persons’ in the context of the law107. However, to not make a mountain 
out of a molehill, the recommended position is that since no law exists to permit celebrity gossip, 
press freedom should not be arbitrarily extended to cover it.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
107 See Williams, G. Jurisprudence (11 ed), p. 350, where a person is described as ‘any being whom the law regards 

as capable of rights and duties’.  
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8 
CHARTING THE PATH FOR TRUE FEDERALISM: AUTONOMY OF THE STATE 
AND LOCAL GOVERNMENT UNDER THE 1999 CONSTITUTION OF THE 
FEDERAL REPUBLIC OF NIGERIA (AS AMENDED) 

By Adenekan Victor***108 
 

ABSTRACT 
In light of the recent clamour for the restructuring of Nigeria from diverse quarters, and the 
various suits that had been brought by state governments against the federal government, and the 
local government councils against the state governments in time past, this writer, through this 
paper, evaluates the existing system of government in Nigeria that has been held by many to be a 
federalism. This evaluation seeks to determine whether there exists a true federalism with focus 
on the extent to which the fundamental principles that underlie federalism have been applied in 
Nigeria. The lens of scrutiny is heavily placed on the state and local governments which make up 
the federating units, to ascertain the extent of their autonomy, politically and economically in the 
current dispensation as provided under the 1999 Constitution of the Federal Republic of Nigeria 
(as amended). 
1.0. INTRODUCTION 
Without any element of doubt, in most cases, the fons et origo of a civilised society, usually gives 
an indication as to the system of government that obtains. In the Nigerian situation for example, 
the Constitution, in its preamble provides ‘We the people of the Federal Republic of Nigeria…’ 
This excerpt from the Constitution suggests that the grundnorm recognises that Nigeria practices 
a federal system of government. This paper is not a debate as to what system of government is 
practised in Nigeria. Rather, it seeks to shed the light of clarity on how far Nigeria has been able 
to imbibe the fundamental principles of federalism. 
This paper is divided into three (3) sections. The first considers the concept of federalism, the 
second examines federalism in Nigeria, and the last proffers solutions towards achieving a 
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sustainable federal system of government where the component units such as the state and local 
government, as in the case of Nigeria, will enjoy a certain measure of autonomy. 
2.0. THE CONCEPT OF FEDERALISM 
Federalism is one of the systems of government that has been adopted by majority of the modern 
heterogeneous societies of the world. K.C. Wheare described the federal principle as ‘the method 
of dividing powers so that the general and regional governments are each within a sphere co-
ordinate and independent.’109 In the same vein, A.V Dicey, noted that the three essential principles 
of federalism are ‘the distribution of powers among governmental bodies (each with limited and 
coordinate powers), along with the supremacy of the constitution and the authority of the courts 
as the interpreters of the constitution.’110  It is clear from the above that both writers are ad idem 
as to the fact that separateness, definiteness of powers and coordination are the essential features 
that underlie a federal structure. Separateness suggests that the component units that make up a 
federation are independent of one another, thus, each has its distinctive identity as a component 
unit. The requirement of definiteness of powers centres on the proper outline and designation of 
powers to the central government and its component units. Donald Smiley,111 recognising this 
principle of federalism, stated that legislative powers are usually distributed between the central 
and regional government, and that such powers are not to subject to change by the other level of 
government. Coordination implies the ability of each component unit with the central government 
inclusive, to control and direct its affairs. 
3.0. FEDERALISM IN NIGERIA 
The pre-independence Constitutions of Nigeria, played active roles in setting the path for 
federalism in Nigeria. The Lyttleton Constitution112 of 1954 was particularly prominent in the 
engineering of the federalism in Nigeria. This Constitution served as a template for subsequent 
constitutions in Nigeria for the preservation of federalism. Federalism in Nigeria was however, 

                                                 
109 Wheare K. C. (1963), Federal Government (4th Edition). London: Oxford University Press, page 11 
110 Dicey A. V. (1908), Introduction to the Study of the Constitution (7th Edition). London: Macmillan, page 140 
111 Smiley D. V. (1987), The Federal Condition in Canada. Toronto: McGraw-Hill Ryerson, page 2 
112 This Constitution was a product of the Macpherson Constitution of 1951. The Constitution provided inter alia, the 

autonomy of the regions (North, East and West) and also introduced a federal system where power was shared 
by the Centre and the regions.  
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short lived in 1966 when the military intervened113 in the Nigerian politics. Major General Aguyi 
Ironsi, sought to abolish the federal principle and replace it with a unitary government which would 
allow concentration of governmental powers at the central government. Although this was not 
successful, it had its effects on the distribution of powers between the central and the regional 
governments. Years after years, with successive military interventions, powers gradually shifted 
from the regions and were vested in the central government. The 1999 Constitution of the Federal 
Republic of Nigeria, a bye product114 of the military government, has been held by many to be a 
reflection of the central government’s superiority over the component units in the guise of 
federalism. This present writer will furnish sufficient premises, some of which are inherent in the 
Constitution to justify the conclusion that Nigeria does not practise a true federalism. This will be 
achieved by considering the level of autonomy that is granted the component units (state and local 
governments). 
4.0. AUTONOMY OF STATE AND LOCAL GOVERNMENT UNDER THE 1999 CONSTITUTION 

OF THE FEDERAL REPUBLIC OF NIGERIA (AS AMENDED) 
Autonomy simply means independence or sovereignty. It is the ability of an entity to direct and 
control its own affairs with a level of minimal interference from external agents. Defining 
autonomy in the context of a federal system of government, Professor Nwabueze defines it to mean 
that ‘each government enjoys a separate existence and independence from the control of the other 
governments.’115 To the learned Professor of constitutional law, autonomy would be said to exist 
where each level of government is not constitutionally bound to accept dictation or directive from 
another.  
The state governments and the local governments, like the federal government, are creations of the 
Constitution. Thus, this section will address the autonomy of the state and thereafter consider that 
of the local government as guaranteed under the Constitution 

                                                 
113 The first coup in Nigeria was on January 15, 1966 which brought senior army officer, General Johnson Aguiyi-

Ironsi. See http://sunnewsonline.com/echoes-of-january-15-1966-coup-why-the -army-struck/. Retrieved on 
October 28, 2017  

114 This Constitution was promulgated into law by the military regime of General Abdusalami Abubakar after the 
Constitution Debate Coordinating  Committee led by Justice Niki Tobi 

115 Nwabueze B. O.  (1983), The Presidential Constitution of Nigeria. London: Sweet and Maxwell, Nigerian Journal 
of Public Administration and Local Government. Vol. 2 No. 2 1984 
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Section 2(2) of the 1999 CFRN (as amended) provides that: 
‘Nigeria shall be a Federation consisting of States and a Federal Capital Territory’ 
Section 3 further makes provision as to the states that make up the federation.116  In a bid to ensure 
the self-government of the states, the constitution makes provisions for the legislative117 and 
executive118 organs of these states.  
There is no dispute to the fact that states have been allowed the privilege of self-government 
accorded them by the constitution. However, the bone of contention is the extent of their autonomy. 
Autonomy transcends the allowance of self-government and encompasses other issues such as the 
management of resources, jurisdiction to legislate over certain matters, etc. Considering resource 
management, on the one hand, it is apparent that Nigeria is blessed with diverse mineral resources 
which come in various forms. These resources are usually deposited in various states of the 
federation. As such, it is expected that a state from which natural resources owe their origins, 
should be allowed substantial control over such. This is not the case in Nigeria. By virtue of section 
44(3) of the Constitution119, mineral resources deposited within any state of the federation are 
within the exclusive control of the Government of the Federation. From this, it is apparent that 
such state(s) as the case may be is/are the mercy of the central government. A state that is 
disallowed the means of harnessing the resources at its disposal to ensure its economic growth, 
can in no way be regarded as autonomous. We need not be economist to understand that economy 
is the foundation of any society, and as such societies that are not economically buoyant are at the 
mercy of the better ones. This is the situation of states in Nigeria. 
On another hand, legislation is pivotal to the development of any state. This is due to the fact that 
laws inherently are futuristic. Thus, to attain development, there is the need to have in place in any 
society desirous of development, fundamental instruments of legislation. It is however, imperative 
to point out that these instruments of legislation (usually the legislature), cannot exercise such 

                                                 
116 Currently the Federal Republic of Nigeria is made up of 36 states 
117 Section 4(6) of the 1999 CFRN (as amended). The Constitution makes further provisions as to the legislative organ 

of government of a State (the House of Assembly) including their functions, duties and obligations. See Chapter 
V of the Constitution.  

118 Section 5(2) of the 1999 CFRN (As Amended). The Constitution also makes further provisions as to the office of 
the Governor a State including their functions, duties and obligations. See Chapter VI of the Constitution. 
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power if it has not been expressly vested with such. In Nigeria, the Constitution in ensuring 
compliance with a principle of federalism which is the definiteness of powers, spells out in its 
Second Schedule,120 the subject matters the central government and its component units can 
legislate on. The Constitution is not being crucified for this, what is of concern however, is the 
predominance that has been granted the central government in these legislative lists. Not only is 
the exclusive legislative list solely within the legislative ambit of the federal government, it also 
exercises such legislative powers on matters spelt out in the concurrent list alongside the state 
government. This has generated areas of conflict and the constitution provides that in such 
instances, the federal law should prevail. This has reduced the legislative competence of the states 
which underlies their autonomy to control and direct their affairs. It is the humble opinion of the 
present writer that this is ‘un-federal’.   
Having considered the autonomy of the state government under the constitution, the extent to 
which the local governments, another creation of the Constitution enjoy autonomy from the state 
governments which they are under will be considered. Local government councils as they 
generally called are provided for under the Constitution by virtue of section 7. That section 
provides that:  

The system of local government by democratically elected government 
councils is under this Constitution guaranteed; and accordingly, the 
Government of every State shall, subject to section 8 of this Constitution, 
ensure their existence under a Law which provides for the establishment, 
structure, composition, finance and functions of such councils. 

From the provision above, the constitution extends to the local government councils, the privilege 
of self-governance. The Constitution also ensures the sustenance of such local government 
councils by making it the obligation of the state government, in which such local government 
councils exist, to ensure their finance. It is my opinion that this is the genesis of the problem of 
local government councils in Nigeria.  

                                                 
120 This makes provision for three (3) legislative lists; the exclusive list (available to the federal government only), the 

concurrent list (available to both federal and state government) and the supplemental list (commonly referred to 
as the residual list). 
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At this juncture, it is necessary to make reference to the provision of section 162(5) of the 
Constitution and the reality of that provision in the various States of Nigeria. Section 162(5) states 
that:  

The amount standing to the credit of local government councils in the 
Federation Account shall also be allocated to the State for the benefit 
of their local government councils on such terms and in such manner 
as may be prescribed by the National Assembly.  

The implication of this provision is that, the state governments are the trustees to the ‘amount 
standing to the credit’ of the beneficiaries, the local government councils121. This view was given 
judicial endorsement in AG Lagos State v. AG Federation.122 The principle of the law of trusts 
is that the trustee owes a duty of loyalty that the trust is solely administered in the interest of the 
beneficiaries. However, the state governments have failed in this regard as they have 
misappropriated such funds over the years, thus depriving the local governments of their 
allocations. 
Asides the area of the manipulation of the finance due to the local government councils, there have 
been cases of blatant disregard for the provision of section 7 which states that such councils must 
be ‘democratically elected’. State governors who have enjoyed the dividends of democracy 
through free and fair elections that have brought them into power are not so generous to extend 
such to the local government councils under them. This is not a question of their respective moral 
judgments, but a question of what does the Constitution provide. Of course the constitution 
guarantees the franchise of members of every local government council in all states and the apex 
court in the case of AG Plateau State v. Goyol123 gave credence to section 7. It is however 
unfortunate that the State governments have utilised their advantaged positions to foster their 
personal goals and not the common goals which federalism strives to ensure. Most of these local 
government councils are headed by unconstitutionally appointed caretaker chairmen who tend to 

                                                 
121 The Constitution mandates the State Governments under section 162 (6) to ‘maintain a special account to be called 

‘State Joint Local Government Account’ into which shall be paid all allocations to the local government councils 
of the State from the Federation Account and from the Government of the State’ 

122 (2004) 18 NWLR (PT. 904) 1 SC  
123 (2007) 16 NWLR (PT. 1059) 57 CA 
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do the bids of their appointers (the state government), thus reducing the status of the local 
governments to nothing but a mere appendage of the state government124.  
5.0. RECOMMENDED SOLUTIONS  
It is the opinion of the writer that to chart a path towards the establishment and sustenance of a 
true federalism in Nigeria, the following should be put in place: 

1. The 36 States should be converted into Regions125 
2. Each Region should have its own Constitution 
3. The legislative competence of the Federal Government under the concurrent list should be 

reduced 
4. States under a region should be allowed to harness the resources at their disposal for the 

common benefit of the Region 
5. Local governments should be directly funded by the Federal government from the 

Federation Account 
6. The INEC126 should hold local government elections during the period of holding general 

elections into the office of the president, governors of states and legislative houses. 
 
 
 
 
 

 
 

                                                 
124 See Akinpelu Ayokunle, Appointment of Local Council Caretakers: A Constitutional Aberration 

http://thenationonlineng.net/appointment-of-local-council-caretakers-a-constitutional-abberation/ Retrieved on 
October 28, 2017 . 

125 This was the structure that existed under the 1954 Lyttleton Constitution. 
126 Independent National Electoral Commission. 
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9 
AUDI ALTERAM PARTEM: THE NEED FOR A VICTIM CENTRED CRIMINAL 

JUSTICE SYSTEM. 
By  OLATOYOSI KOLA-IDOWU* 

1.0. INTRODUCTION 
The beginning of justice for anyone in a society begins with the laws of that society. Justice then 
is a function of law in the society, the laws available to protect or define the rights and duties of 
citizens is the only means to justice for any member of that society. 
Victims of crimes in the Nigerian system have little or no recognised rights before the courts. This 
can solely be attributed to the fact that there are no laws available to them through which they can 
seek redress. The state takes up the function of addressing the crimes of an accused person but 
usually neglects the fact that victims of crimes are victims of deprived right. 
This work simply seeks to put in perspective who the parties to a crime are, the neglected right to 
justice for victims and the need for greater participatory rights for victims in criminal justice. 
2.0.  THE CRIME 
A crime has been defined as an act that the law makes punishable; the breach of a legal duty treated 
as the subject matter of a criminal proceeding.127 The Criminal Code,128 Penal code (in applicable 
jurisdictions),129 the Administration of criminal justice Act (ACJA),130 which repealed the 
Criminal Procedure Code and Criminal Procedure Act, are the relevant laws that describe crimes, 
punishment and their defences in Nigeria. However, the Constitution empowers relevant bodies to 
make such laws that may affect crime and criminality in so far as they are not inconsistent with 
the Constitution.131 

                                                 
* 500 level Law Student, FACULTY OF LAW, UNIVERSITY OF IBADAN. 
127 Garner A.B., et al 2004, Black’s Law Dictionary, 9th ed. United States of America, West Publishing Co. p. 427. 
128 Cap C8, LFN 2004. 
129 Cap P3, LFN 2004. 
130 Administration of Criminal Justice Act, 2015. 
131 Section 1(3), Constitution of the Federal Republic of Nigeria, 1999. 
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Crimes in the Nigerian jurisprudence are divided into three kinds namely; 
a. Felonies, 
b. Misdemeanours, and  
c. Simple offences.132 

This classification is in regard with the punishment available to offenders. Felonies without proof 
of previous conviction attract penalty of death or an imprisonment for three years or more, a 
misdemeanour is punishable by imprisonment for not less than six months but less than three years, 
a simple offence is any offence that is neither a misdemeanour nor a felony. 
3.0.  THE CRIMINAL 
The position of the criminal in a crime and in criminal justice is very pivotal and his rights are 
firmly secured by the 1999 Constitution of the Federal Republic of Nigeria (hereinafter ‘the 
Constitution’) which remains the highest law in the Country and emphasises the highest rights to 
the criminal.  
Section 36 of the Constitution particularly secures the rights of any person charged with a criminal 
offence one of which is that accused person is to be presumed innocent until he is proven guilty,133 
this becomes important because whether or not an accused person is found guilty of a crime, there 
is always a victim thus redress based only upon the certification of guilt (such as compensation134) 
would not be sufficient. Thus, the constitution recognises that the process of a trial has the inherent 
capacity of subsequently depriving the accused person, if found guilty, of other rights and 
privileges conferred upon him by the same constitution. The hallowed nature of the rights of 
citizens in Nigeria explains the need for stringent requirements needed in proving the guilt of the 
accused and as it were, the state is still responsible for protecting the rights of the victims as well 
as the accused unless and until it is shown that the accused person has breached a law capable of 
depriving him of such rights. 
 

                                                 
132 Section 3, Criminal code, Cap C38 LFN 2004. 
133 Section  36(5) 
134 Section 314, ACJA, 2015. 
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4.0. THE STATE 
The state for the purpose of this work refers to the citizens and the government as well. Thus, 
bringing to fore, the social contract explanation for the existence of society and government. In 
this light it is presumed that society exists because of an unspoken agreement between the citizens 
to come together to protect their lives and property as well as submitting some or all of their rights 
to a higher authority charged with protecting the lives and property of the citizens.135 This higher 
authority is the government has chosen by the people. The rights of the citizens subjected to this 
authority is what informs obedience as the citizens are considered to more or less be obeying 
themselves. 
It is on the strength of this that the society is charged with making laws and enforcing laws to 
protect the permitted norms of society. The state is to ensure, through the machinery of law, the 
peaceful existence of society regulating relationship between the citizens between themselves and 
the citizens with the state.  Thus informing the position that a breach of rights between two citizens 
should be considered civil and the individual citizens can seek redress before a court and a breach 
of a law pronounced by the state to be a crime can be enforced against the person in breach by the 
state alone. 
This is expedient because only the state has the power to deprive another citizen of their rights136 
and only in certain instances. Also, the state is viewed as the custodian of ultimate power in society 
and is responsible for ensuring continuity and putting an end to anything that threatens this 
continuity or peaceful existence.  
Consequently, the interest of the State in any criminal proceeding is to; 

a. Protect the sanctity and laws of society, 
b. Secure and protect the rights of citizens, 
c. Enforce its laws. 

More so, the state is the only party in a crime with the inherent powers to protect and enforce rights 
of citizens either through the judiciary, the executive or the legislature. 

                                                 
135 Dias, R.W.M, 2013 Jurisprudence, 5th ed. Lexis Nexis p. 439-441. 
136 Section 35(1)(a), CFRN 1999. 
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5.0.  THE VICTIM 
Victims in any crime are the most important part of that crime being that in almost all crimes the 
crime is not completed without the victims137 hence it is almost impossible to have a         complete, 
correct and accurate fact finding without the input of victims. Hence, the role of victims in a crime 
cannot be overemphasized. Black’s law dictionary has defined a victim as “a person harmed by a 
crime, tort or other wrong.”138  Additionally, the United Nations General Assembly (UNGA) said:  

"Victims" means persons who, individually or collectively, have suffered 
harm, including physical or mental injury, emotional suffering, economic 
loss or substantial impairment of their fundamental rights, through acts 
or omissions that are in violation of criminal laws operative within 
Member States, including those laws proscribing criminal abuse of 
power.139 

The role of victims in the Nigerian criminal justice has overtime been limited to that of a witness 
and no more. This is however inconsistent with the rights of the victims as citizens and as parties 
to a crime. Victims of crimes all over the world have been subject of much discussion particularly 
in respect of their rights. Some have explained the rights of victims in terms of human rights,140 
others in terms of procedural justice for the victims.141 However, the position of victims in the 
Nigerian criminal justice system has overtime become non-existent. It is important to note here 
that a victim of a crime has been deprived of one right or another has provided by the constitution. 
An example is Section 35(1) of the Constitution which provides that a person shall not be deprived 
of their personal liberty, however a victim of kidnap has been deprived of that liberty. It should be 
noted that though the state is responsible for enforcing that right, the victim in particular is the one 
who has been subject of that deprivation and not the government. This is not to mean that the 

                                                 
137 Except in cases where the victim of the crime is the defendant themselves e.g. attempted suicide. 
138 Garner A.B., et al 2004, Black’s Law Dictionary, 9th ed. United States of America, West Publishing Co. pg. 1703. 
139 Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power.  A/RES/40/34, 29th 
November,  96th plenary meeting  retrieved on 23rd October, 2017 from 
http://www.un.org/documents/ga/res/40/a40r034.html. 
140 Leyh, B.M., 2011 Procedural Justice? Victim Participation in International Criminal Proceedings, School Of 
Human Rights Research Series, 42. p. 485. 
141Agger, I., Bisimwa, S., Chy, T., Gallagher, K., Jobson, M., Malik, S., Beristain, C.M., Wühler, N., 2013. 
Independent Panel of experts report on victim participation at the International Criminal Court. Based on the Panel’s 
meeting and consultations held in The Hague on 24-27 April 2013. 
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government has no stake in the matter but to emphasize that the victim has a greater interest at 
stake. 
6.0.  AUDI ALTERAM PARTEM 
This brings to mind the dictum of Oputa JSC in the case of Josiah v. State,142 where he stated thus: 

“And justice is not a one-way traffic.  It is not justice for the appellant 
only.  Justice is not even only a two-way traffic.  It is really a three-way 
traffic – justice for the appellant accused of a heinous crime of murder; 
justice for the victim, the murdered man, the deceased, ‘whose blood is 
crying out to heaven for vengeance’ and finally justice for society at large 
– the society whose social norms and values had been desecrated and 
broken by the criminal act complained of…”143 

The above dictum perfectly paints the three parties of a crime and underlines the absence of the 
victims in criminal proceedings as parties to the suit. 
The latin maxim above has often time been used to explain the right of an accused to be fairly 
heard in any proceeding. It literally means ‘hear the other party.’ The learned judge has rightly 
pointed the three parties desirous of justice in any criminal proceeding but this is not reflected in 
either the laws or in the procedural system. The role of victims in proceedings as witnesses is 
largely limited to the discretion of the prosecutor and this may not properly emphasize the interest 
of these victims in the proceedings and this has been described as a form of secondary 
victimisation. Victims have a right to be heard. It is no longer enough that the state assumes their 
responsibility and presumes their interest, they should be permitted as a party to make known their 
views to the court. This would in no way shift the focus of justice from the accused or the society 
but would instead broaden the horizon of justices which would accentuate the role of law than 
what compensation may provide. 
The importance of this has been recognised and effected in various jurisdictions such as the United 
States of America that hears the opinion of victims through ‘victim impact statements’ that permits 
victims to make known their interests as was affected by the acts of the accused and in the long 
run creates a level of interaction and connection between the court and the victim. 

                                                 
142 (1985)1 NWLR (Pt. 1) 125. 
143 Ibid., pg 127. 
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Similarly, the International Criminal Court (ICC) in response to the recognition of victims’ rights 
have included a scheme for victims’ participation that was not known to international criminal 
tribunals that existed before it. By Article 68(3) of the Rome Statute of the ICC144, victims can 
make their interests, views and concerns known to the court through their legal representatives.  
7.0. CONCLUSION 
Summarily, an appropriate inclusion of a similar provision would prove not to be innocuous to the 
development of criminal justice in Nigeria and for a more victim centered approach to criminal 
justice and a right step in the recognition of victims’ rights. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
144 Rome Statute of the International Criminal Court (ICC-ASP/1/3 and Corr.1), part II.A. 
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